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Introduction 

1. This is the Statement of Case on behalf of John and Lucy Moore (“Mr 

and Mrs Moore”) in support of the confirmation of the Wiltshire Council 

Parish of Calne Without Bridleway 89 (part) and 89A and 89B Diversion 

Order and Definitive Map and Statement Modification Order 2019 (“the 

Order”) made by Wiltshire Council (“the OMA”). 
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2. References herein to the OMA Bundle and to its sections WC1/000 

etc and page numbers, are to the bundle prepared by and are part of the 

Statement of Case of the OMA. 

 

3. Mr and Mrs Moore made the application to divert bridleways 89 

(part), 89A and 89B in 2018, the details of which are at the OMA Bundle 

WC4, Appendix 3.1A, pp129-259 (“the Application”), and a copy of the 

Application Statement itself is attached as Document 1 (pp 1 – 131). In 

summary, the relevant parts of the bridleways shown on the Order map at 

OMA Bundle WC1/14 between letters “B” and “C” would be stopped up and 

diverted to a replacement public bridleway between “A” and “C”, over the 

bridge “X”, shown on the said map. 

 

4. Mr and Mrs Moore support paragraph 1.1 of the OMA’s Statement of 

Case, the Statement of Grounds of the OMA at WC4/29 and the grounds on 

which OMA consider the Order should be confirmed in the minutes of the 

Northern Area Planning Committee Meeting of 11 November 2020, para 37 

at WC4/32-34. Mr and Mrs Moore consider the Order should be confirmed 

for the reasons put forward by the OMA and for the additional reasons and 

comments in this Statement of Case. 

 

5. This Statement of Case first sets out the relevant legal principles, and 

then shows how these principles are satisfied on the materials both in the 

OMA’s Statement of Case and supporting documents, but also on the 

materials and matters referred to in this Statement. 

 

The relevant legal powers and criteria  

6. Section 119(1) of the Highways Act 1980 provides that: 
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“Where it appears to a council as respects a … bridleway …in 

their area … that, in the interests of the owner, lessee or 

occupier of land crossed by the path or way or of the public, it 

is expedient that the line of the path or way, or part of that line, 

should be diverted (whether on to land of the same or] of 

another owner, lessee or occupier), the council may, subject to 

subsection (2) below, by order made by them and submitted to 

and confirmed by the Secretary of State, or confirmed as an 

unopposed order … (a) create … any such new bridleway as 

appears to the council requisite for effecting the diversion, and 

(b) extinguish … the public rights of way over so much of the … 

way as appears to the council requisite as aforesaid”  

 

The interests of the owner etc or of the public are the trigger condition to the 

application of section 119: as accepted in Young v Secretary of State for 

Food and Rural Affairs [2002] EWHC 844 (Admin) Document 2 (pp 132 – 

142) at para 24. Subsection (2) is satisfied here as points “A” and “C” are 

each on a highway: see the Order plan at OMA Bundle WC1/14. 

 

7. Section 119(6) contains important criteria: 

 

“the Secretary of State shall not confirm a public path diversion 

order, and a council shall not confirm such an order as an 

unopposed order, unless he or, as the case may be, they are 

satisfied that the diversion to be affected by it is expedient as 

mentioned in sub-section (1) above, and further that the path or 

way will not be substantially less convenient to the public in 

consequence of the diversion and that it is expedient to confirm 

the order having regard to the effect which – 
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(a) the diversion would have on public enjoyment of the path 

or way as a whole, 

 

(b) the coming into operation of the order would have as 

respects other land served by the existing public right of 

way, and 

 

(c) any new public right of way created by the order would 

have as respects the land over which the right is so 

created and any land held with it”. 

 

 

8. In relation to the first criterion of expediency in subsection (6), in 

Open Spaces Society v Secretary of State for Environment, Food and Rural 

Affairs [2021] 1 P&CR 12, attached as Document 3 (pp 143 – 158), the 

Court of Appeal held, that in deciding whether it is expedient to confirm a 

public path diversion order in the exercise of the power under section 119(6), 

the decision-maker must have regard to the effect of the matters specified in 

paras (a)-(c) of subsection (6), and may have regard to any other relevant 

matter, including if appropriate the interests of the owner or occupier of the 

land over which the path currently passes, or the wider public interest: see 

judgment of Lewis LJ at para 42. The Secretary of State is not therefore 

restricted to the matters in paras (a) – (c) of subsection (6). 

 

9. In the above-mentioned Open Spaces Society case, Lewis LJ approved 

the decision in Ramblers Association v Secretary of State for Environment, 

Food and Rural Affairs [2012] EWHC 3333 (Admin) Document 4 (pp 159 – 

170) at paras 25-28 that the expediency issue in section 119(6) was not 
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confined to the specific factors in paras (a)–(c), it covers all considerations 

that are material. 

 

10. As to the second criterion in sub-section (6), that the way will not be 

substantially less convenient to the public in consequence of the diversion, 

the following matters arise.  The expression “not be substantially less 

convenient to the public” was considered in Young v Secretary of State for 

Food and Rural Affairs [2002] EWHC 844 (Admin) Document 2 (pp 132 – 

142) where Turner J said (at paras 26-27) that the expression is capable of 

finding a satisfactory meaning by reference to consideration of such matters 

as the length, difficulty of walking and purpose of the path.  

 

11. As to the considerations contained within sub-paragraphs (a) to (c) of 

sub-section (6), Turner J, in the Young case Document 2 (pp 132 – 142), 

concluded that these considerations were not intended to qualify the word 

“convenient” as well as the expression “expedient to confirm the order 

having regard to the effect which … the diversion would have on public 

enjoyment of the path as a whole”: see para [28].  It follows that if there is 

any substantial negative impact on the enjoyment of a path, this is to be 

balanced against the interests of the landowner rather than to be considered 

as a bar to the confirmation of the order: see the comments of the editors in 

Encyclopaedia of Highway – Law and Practice Volume 1, at para 2-199 

Document 5 (pp 171 -183).  In consequence, the mere fact that there may be 

an objection on a ground that, for example, the diverted way is longer, that 

does not amount to a bar on the making or confirmation of the Order, but is 

merely a matter that must be balanced against the expediency in the interests 

of the owner, and the other material considerations. 
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12.   In this matter there are therefore following principal legal tests that 

must be addressed; 

(1) Is it expedient in the interest of the owner of the land, here Mr and 

Mrs Moore, to make the Order diverting the ways? 

(2) Will the diverted way be substantially less convenient to the public 

in consequence of the diversion, considerations of such matters as 

the length, difficulty of walking and purpose of the path being 

taken into account, and this criterion being a consideration with the 

other relevant matters and not decisive of itself as to whether the 

Order should be confirmed; 

(3) Is it expedient to confirm the order having regard to the effect 

which  

(a)… the diversion would have on public enjoyment of the path as 

a whole”: 

(4) (b) the coming into operation of the order would have as 

respects other land served by the existing public right of 

way, and 

 

(5) (c) any new public right of way created by the order would 

have as respects the land over which the right is so created 

and any land held with it”. 

(6)  It follows that if there is any substantial negative impact on the 

enjoyment of a path, this is to be balanced against the interests of 

the landowner rather than to be considered as a bar to the 

confirmation of the order: 
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Description of the proposed diversions 

13. The Application form and supporting material is at Document 1 (pp 1 

- 131). The Inspector is invited to read this document as it contains the 

substantive reasons for the Application, and its later consideration and 

acceptance by the OMA. Whilst the principal reason for the Application was 

on grounds of privacy and security, as bridleway CALW89 (part) and 89A 

and 89B passes along the drive, and then along the west front wall of the 

House, there were safety issues for riders and walkers passing close to the 

House. There are also the following difficulties with the current routes of 

these two bridleways as fully explained in Document 1 (pp 4 – 23). 

(1) By reason of the level of adjoining field enclosures being 

higher than the surface of the drive over which bridleways pass, 

and the presence of the hedges, where appropriate, the physical 

width of the bridleway is approximately 2.8 metres, passing 

less than 4 metres from the front door of the Mill House, indeed 

at one point only 2.4 metres from the front of the house: see 

Document 1/7;  

(2) the bridleway crosses a bridge over the River Marden: the 

bridge is narrow and unsafe for horses Document 1/8 - 9; and 

(3) the condition of the route south of the bridge has been subject 

to flooding and a landslip; it is also very boggy in winter, being 

matters that apply even if the OMA performs its maintenance 

obligations Document 1/9, 10-11 

 

14. The proposed alternative route, which is approximately 100 metres 

longer than the existing, between points “A” and “C” on the Order plan, 

leaves the driveway at point “A” on the Order plan, then proceeds westwards 

and over a new bridge “X” over the river, constructed April/May 2021 at the 
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expense of Mr and Mrs Moore, before then proceeding south eastwards, then 

south to re-join the original route of the bridleways at the point marked “C”:  

see further at Document 1/9-10. The new bridleway bridge was constructed 

to a specification determined by the Rights of Way officer of the OMA, and 

installed by a contractor approved by them.  

 

15. In summary, and supported by the materials referred to, the 

advantages of the alternative route, include: 

(1) it is in the interests of Mr and Mrs Moore that the routes of the 

bridleways are moved away from a position right outside their 

house, on security and privacy grounds  

(2) an improved surface of the new route that makes it more 

weatherproof, and a modern bridleway bridge; 

(3) the width of the bridleway down to the river would not be less 

than 4 metres; 

(4) the route would allow good views of the Mill House and the 

Malthouse, as well as the fields and hills beyond; and 

(5) unlike the present bridleway, which is largely out of use during 

the winter months as it comes too boggy, the alternative route 

would be capable of use all the year round; 

(6) the alternative route would offer a more gentle incline than the 

existing; 

(7) it will open up the countryside to many more people including 

those with mobility difficulties and inexperienced horse-riders; 

(8) the diverted route takes account of the OMA’s Improvement 

Plan noted at Ms Madgwick’s Report dated 2020 at WC4/40; 

 

Additional supporting material 
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16. Mr and Mrs Moore carried out a census of pedestrian/cyclist and rider 

user of both the original route and the route of the diversion for the years 

2017-July 2022. A type of camera was used that was triggered by a 

person/cyclist or horse passing a particular point, and therefore it counted the 

number of passers-by. The recommendations of the Information 

Commissioner’s Office were complied with by notices that a camera was in 

operation. A photo of such a notice and the census results are at Document 6 

(pp 184 – 190). The results are quite clear; the vast majority of users used the 

proposed diverted route in preference to the original route. 

 

17. In considering the above evidence of use of the original and the 

diverted routes, the Secretary of State should understand that the original 

route has always been sign-posted at the south by Manor Farm.  The original 

route also appears on numerous maps, including OS maps and various public 

right of way mobile apps that many people use to navigate rights of way. The 

result of this census confirms that public enjoyment of the diverted route may 

be said to be greater that the original route. 

 

The legal tests are satisfied 

18. First, as to the first test of expediency and whether it is in the interest 

of Mr and Mrs Moore as the owner of the relevant land, to divert the ways, 

the advantages set out at Document 1 (pp 1 – 131) of the proposed diversion 

are plainly expedient having regard to the interests of the owner: see 

Document 1/7.  However, they are also expedient having regard to the 

interests of the public as the public will gain a wider bridleway, less incline 

in its route, the replacement of an unsatisfactory bridge (from a user point of 

view, even if properly maintained), and the omission of a length of the 

existing route liable to flooding and similar disadvantages.  These last two 
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matters apply even if the OMA fulfils its maintenance obligations. The 

Secretary of State is asked to accept that the first criterion is satisfied.  

 

19. Second, as to the second criterion in section 119(6), that the way will 

not be substantially less convenient to the public in consequence of the 

diversion, the following matters arise.  The expression “substantially less 

convenient to the public” was considered in Young v Secretary of State for 

Food and Rural Affairs [2002] EWHC 844 (Admin) Document 2 (pp 132 – 

142) where Turner J said (at paras 27) that the expression is capable of 

finding a satisfactory meaning by reference to a consideration of such matters 

as the length, difficulty of walking and purpose of the path.  Whilst it is true 

that the relevant length of the diverted route is approximately 100 metres 

longer than the existing, that additional length must be considered against the 

advantages of its additional width as a bridleway, a more satisfactory incline, 

the avoidance of an area substantially liable to flooding and becoming boggy, 

the avoidance of an unsatisfactory bridge for horses, and the advantage of 

better views of the Mill House.  The Secretary of State is asked to find that, 

having regard to the additional advantages, as against the additional length, 

the proposed route is as convenient to the public.  Length is only one of the 

matters to be taken into account, in considering convenience, and is not the 

determining feature.  The supporting material is at Document 1/12-17. 

 

20. Taking into account the considerations at sub-sections (a) to (c) of 

sub-section (6) of section 119, the position is as follows.   

 

21. As to consideration (a), the effect of the diversion on public 

enjoyment of the bridleway as a whole, the Secretary of State is asked to 

conclude that, having regard to the advantages and disadvantages, as set out 

above, there is no disadvantage to the public enjoyment of the bridleway as a 
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whole. On the contrary there are the advantages listed above. One of the 

points made by the Objectors is the loss of the enjoyment of an historic or 

ancient way, but no robust evidence is advanced in support of those 

characteristics. If any such feature is relevant, the Secretary of State must 

consider whether such a feature is capable of being one of public enjoyment, 

and if so, how it should be weighed against the other material considerations. 

Mr and Mrs Moore say that such a feature is not within the scope of public 

enjoyment, and such enjoyment is about the use of the bridleway.   

 

22.  In relation to consideration (b), land served by the bridleway would 

continue to be served following the diversion.  There is no adverse 

consequence in relation to this consideration.   

 

23. As to consideration (c), the land over which the diversion will be 

made is owned by Mr and Mrs Moore (see copies of the registered titles at 

Document 7 (pp 191 - 198), they have created the diverted way at their 

expense, and constructed a bridge. 

 

24. Mr and Mrs Moore say that the legal tests are satisfied. 

 

 

Comments on other Statements of Case 

25. Mr and Mrs Moore support paragraph 1.1 of the Statement of Case of 

the OMA. However, the OMA Statement of Case refers at paras 1.2 to 1.8 to 

a DMMO  application by the British Horse Society (BHS) for an order under 

section 53(2) of the Wildlife and Countryside Act 1981 to upgrade to a 

Restricted Byway bridleway CALW89 [(part) and 89A and 89B] between 

points A and C on the map with the BHS application, the details of which are 

at WC25/809-837. The effect of any upgrading would be to include rights for 

horse-drawn vehicles, although not for mechanically-propelled vehicles. 



 12

 

26. Vehicular rights over this length of the bridleway were actually 

stopped up by an order made in 2007 under section 116 of the Highways Act 

1980: for ease of reference see Document 8 (pp 199 – 201) (also at 

WC21/803-805); the stopping up order map at p201 clearly shows the width 

of land over which rights were stopped up.  It follows that whatever 

evidence, new or otherwise, that might now be put forward to support a case 

that this bridleway was a restricted byway, in effect as a way also for horse-

drawn vehicles, the premise behind the stopping-up order was that any such 

rights were extinguished. The Secretary of State should not be concerned 

with the BHS application, or its registration by the OMA, because the 

confirmation of the present Order would have the effect of extinguishing and 

diverting bridleway rights only, and if there were rights for horse-drawn 

vehicles, which for some unlikely reason were not stopped up by the 

stopping up order, those rights would be unaffected. In any event, the BHS 

has recognised the invalidity of their application and by email dated 5 August 

2022 Will Steel the Head of Access at BHS has confirmed to the OMA that 

BHS no longer wishes to support the DMMO application: see Document 9 

(pp 202 – 203).  

 

27. Mr and Mrs Moore support the Statement of Case of Alan Hill and 

Graham Bennett both of which are wholly consistent with their own Case. 

 

 

 

Representations in favour 

28. Calne without Wiltshire Parish Council is strongly supportive of the 

Application.   
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29. The British Horse Society has drawn attention to the disadvantages of 

bridleways near houses, across bridges, and boggy ground in winter. Mr 

Bennett is submitting a strong Statement of Case in support. His material is 

particularly pertinent as he has materially relevant horse-riding experience. 

 

30. The letters and emails from other parties at WC4/335-413 supported 

the Application of Mr and Mrs Moore for the diversion of the bridleways. It 

is a reasonable assumption that these supporters appear not to have felt they 

needed to make further representations after the Order was made, as the 

Order was such as they wanted. 

 

The remaining Objections at OMA Bundle section WC5 

31. Ms Haley at WC5/485 first sets out some history which is not directly 

relevant to the application of the relevant tests. She then sets out reasons why 

the ways should not be diverted away from the immediacy of Mill House, 

and the loss of an ancient right WC5/487. There is no evidence of an ancient 

way, and if there was any such, all vehicular rights were stopped up under 

the stopping up order at Document 8 (pp 199 -201). She does not address the 

relevant tests and explain why the desirability of retaining a route that is not 

in the interests of the owner should prevail over the other material 

considerations the Secretary of State may take into account. She then 

suggests that the diverted route is not as convenient as the existing ones 

WC5/489. For the reasons set out in this Statement, the diverted route will be 

no less, and indeed almost certainly more, convenient than the existing. 

  

32. The Wiltshire Bridleways Association is opposed to confirmation for 

the reasons expressed at WC5/529-535.  The reasons given can be 

summarised such that the existing route is satisfactory, that no advantage is 

gained by the new route, and that the historic views would be lost. Mr and 



 14

Mrs Moore’s answers to the first two points are their reliance on the 

disadvantages of the existing route and the advantages of the new route set 

out in this Statement, It is also wrong to suggest that historic views will be 

lost as the new route opens up better views of Mill House: see Document 

1/17-18. 

 

33. Bill Riley makes the following points at WC5/537. First, he says that 

the original direct road, which is an integral part of the ancient local road 

network, would be lost. If there was ever any ancient local road network, all 

rights other than bridleway rights were stopped up by the stopping up order: 

see Document 8 (pp 199- 201). Second, he says that the new route is 

substantially less convenient, and is more than twice as long. No explanation 

is given as to why it is less convenient, but the advantages of the new route 

over the existing one are set out above, and there are plain advantages, 

especially for horse riders. The advantages prevail over the extra length. He 

then says that the privacy argument is spurious, and that no one concerned 

with privacy would buy a house with a frontage directly onto a public road. 

The issues concerning privacy, and the interests of Mr and Mrs Moore, are 

set out above in relation to expedience. Circumstances change, and the nature 

of both a bridleway user and its users may change. In any event, when Mr 

and Mrs Moore purchased the property, the result of the local search 

provided by OMA showed that here were no public rights of way directly in 

front of the Mill House (WC4/233). 

 

34. James Higgs says the Order does not satisfy the statutory tests, the 

new route is less enjoyable, the historic route makes better use of the terrain 

and assist rather than inconveniences the public: WC5/539. The advantages 

of the new route set out in this Statement outweigh the disadvantages relied 

on by Mr Higgs, and the statutory tests are satisfied. His reference to some 
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‘historic’ route is unsupported, and that point on its own should not outweigh 

the balance in favour of confirming the Order. 

 

35. Kate Ashbrook of the Open Spaces Society states that the Order does 

not comply with section 119, as it is substantially less convenient to the 

public, being circuitous and artificial, and the enjoyment of the path is 

adversely affected: see WC5/523. These matters are addressed above and 

these objections are met by the balance in favour of the expediency condition 

and in favour of public enjoyment, particularly by horse-riders. She then says 

that the Order is defective because it does not prevent the existing way from 

being stopped up before the replacement way is created, and fails to specify 

forms of junction and with existing footpaths. That is wrong as the 

replacement way is in existence, and the Order gives effect to the Application 

where details are found.  

 

Conclusions 

36. The Secretary of State is therefore respectfully requested to confirm 

the Order. 
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R. (on the application of Young) v Secretary of State for..., 2002 WL 498925 (2002)

© 2022 Thomson Reuters. 2

The Queen on the Application of Thomas David Hayward Young 

v The Secretary of State for the Environment, Food and Rural 

Affairs

Positive/Neutral Judicial Consideration

Court

Queen’s Bench Division (Administrative Court)

Judgment Date

12 April 2002

CO/4762/2001

High Court of Justice Queen’s Bench Division Administrative Court

Neutral Citation Number: [2002] EWHC 844 (Admin), 2002 WL 498925

Before: Mr Justice Turner

Friday 12th April, 2002

Representation

 Mr Robin Green (instructed by Messrs Glanvilles , Isle of Wight) appeared on behalf of the Claimant.

 Mr Michael Bedford (instructed by The Treasury Solicitor ) appeared on behalf of the Defendant.

JUDGMENT

MR JUSTICE TURNER:

1..  This matter came before me as a paper application for permission to bring proceedings for judicial review of the decision 

of an inspector appointed by the Secretary of State, which was dated 30th July of last year. I adjourned the application for 

permission to open court, observing that the claimant’s principal difficulty at the permission stage is the issue of delay; apart 

from that, I said, the claimant had shown an arguable case.

2..  As to the second part of those brief observations, it is plain that the claimant did have an arguable case, and it has been 

cogently argued by Mr Green (on the claimant’s behalf) and equally cogently argued by Mr Bedford (on behalf of the 

Secretary of State) that there was in truth no error of approach by the inspector.

3..  The subject matter of the dispute concerns a proposed order for the diversion of a major part of footpath S10 on to a 

different line within the Isle of Wight and the Hampstead Estate Diversion Order (No.1) 2000 . The path as it currently exists 

describes a sinuous line from points A to B on the plan annexed to the decision letter. At the commencement of the line, as it 

currently exists, it passes through a plantation. It then enters a field belonging to a person other than the claimant, before 

re-entering another parcel of plantation, and disgorges on to what is described as an access road, which is public footpath 

S27, some 70 metres or so to the north of the point at which the proposed diversion joins the access road. The effect of the 

diversion which was proposed was to route the footpath along the outside of the various parcels of land, which I have already 

described, and thus it would be described as three dog leg corners.

133



R. (on the application of Young) v Secretary of State for..., 2002 WL 498925 (2002)

© 2022 Thomson Reuters. 3

4..  The route of the footpath as diverted did not cross or enter any afforested enclosure. It was because the footpath in its 

current form crossed afforested enclosures that the claimant approached the Isle of Wight Council with a view to re-routing 

or diverting the footpath in the manner I have described. In paragraph 5 of a statement made on 28th March this year, the 

claimant states:

“Following lengthy negotiations and discussions with the Isle of Wight Council, to which the 

Ramblers Association were involved, it was ultimately agreed with the Isle of Wight Council that 

the footpath be diverted along the [described diversion route]. I was ultimately notified by the Isle of 

Wight Council (letter 8th November 1990) that that would be put forward as a Public Path Diversion 

Order. Having been negotiating this matter for over 10 years I was prepared to accept that route and 

assumed that the Council would put in place the necessary procedures to confirm the formal 

Diversion Order.”

 

 

5..  How ill-advised the claimant was to have made any such assumption is evidenced by what subsequently happened.

 

6..  On 4th April 2000 the claimant was notified by the Isle of Wight Council that it proposed to make a footpath diversion 

order. The Council made an order which required the confirmation of the Secretary of State. In the body of the letter dated 

4th April the Council wrote:

“I enclose a copy of the Notice and Order in relation to the above.

 

I will advise you in due course whether the Order has been confirmed.”

 

 

7..  As a matter of history, the inspector visited and inspected the relevant area of land on 17th July last year and reported, as 

I have already noted, on 30th of the same month. Contrary to the requirements of paragraph 4 of Part II of Schedule 6 of the 

Highways Act 1980 , however, the Council did not notify the claimant “as soon as may be” of the fact that the Secretary of 

State had not confirmed the draft order which had been made by the Council.

 

8..  In the enclosures with the letter of 4th April 2000 was the draft Public Path Extinguishment Order and Diversion Order 

which had been proposed by the Council. That was addressed to Mr Young. It will be recalled that Mr Young had initiated 

the process which had led to the stage, now reached, of the Council publishing its draft order. It is unnecessary to refer to the 

body of that draft order save to the last two paragraphs, which state:

“Any representations about, or objections to, the Order may be sent in writing to Committee 

Services, Isle of Wight Council [and they give the address] not later than Friday, 5 May 2000. Please 

state the grounds on which they are made.

 

If no representations or objections are duly made, or if any so made are withdrawn, the Isle of Wight 

Council may confirm the Order as an unopposed Order. If the Order is sent to the Secretary of State 

for the Environment for confirmation any representations and objections which have not been 

withdrawn will be sent with the Order.”
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9..  The claimant did nothing on the receipt of that document and he did nothing until, by letter dated 17th September 2001, 

he was belatedly notified of the fact that the Secretary of State had not confirmed the Order, as he had hoped.

 

10..  Had the claimant made representations in respect of the draft Order, the history of these events might (I do not say 

would) have been markedly different. First, the claimant would have received notification of the proposed site visit of 17th 

July; in the event he knew nothing about it at all. Secondly, he would have received notification of the decision of the 

Secretary of State on or shortly after 30th July, the date of the decision letter in this case. Moreover, had he done so, that is to 

say made representations, he would have been provided with copies of the objections made inferentially on behalf of the 

Ramblers Association, to which he would have had the opportunity of making reply. Again, because of the claimant’s lack of 

familiarity with and/or his failure to seek legal advice in relation to this matter, he knew, and therefore did, nothing further.

 

11..  It is necessary to set out the statutory framework of this matter. It is to be found in the Highways Act 1980 as amended 

by the Wildlife and Countryside Act 1981 . So far as relevant to the present case the court is concerned only with the 

provisions of section 119 of the Act as amended. That provides by subsection (1):

“Where it appears to a council as respects a footpath … in their area … that, in the interests of the 

owner … of land crossed by the path … it is expedient that the line of the path … should be diverted 

… the council may, subject to subsection (2) below, by order made by them and submitted to and 

confirmed by the Secretary of State, or confirmed as an unopposed order, —

 

(a)  create … any such new footpath … as appears to the council requisite for affecting the 

diversion, and

(b)  extinguish … the public right of way over so much of the path … as appears to the council 

requisite as aforesaid …

(2)  A public path diversion order shall not alter a point of termination of the path …

(b)  (where it is on a highway) otherwise than to another point which is on the same highway, or a 

highway connected with it, and which is substantially as convenient to the public.

…

(6)  The Secretary of State shall not confirm a public path diversion order … unless he … [is] 

satisfied that the diversion to be effected by it is expedient as mentioned in subsection (1) above, 

and further that the path … will not be substantially less convenient to the public in consequence 

of the diversion and that it is expedient to confirm the order having regard to the effect which —

(a)  the diversion would have on public enjoyment of the path or way as a whole,

(b)  the coming into operation of the order would have as respects other land served by the 

existing public right of way, and

(c)  any new public right of way created by the order would have as respects the land over which 

the right is so created and any land held with it,
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so, however, that for the purposes of paragraphs (b) and (c) above the Secretary of State or, as the 

case may be, the council shall take into account the provisions as to compensation referred to in 

subsection (5)(a) above.”

 

12..  I turn to the decision letter, and say at once that I do not propose to read it in full but merely quote what may be regarded 

as the relevant parts of it. Under the cross-heading “Procedural matters” appears the passage:

“4.  The definitive path is not visible on the ground and is obstructed in places by trees, undergrowth 

and fences. In comparing it with the proposed diversion, I have considered it as if it were not 

obstructed.”

 

 

13..  Under the cross-heading “The main issues”:

“6.  The main issues are the requirements of section 119 of the Highways Act 1980 , namely:

 a.  That the terminal point of the proposed diversion at F is substantially as convenient to the 

public as the terminal point of the existing path at B.

 b.  that the Order is in the interest of the owners of the land crossed by the path.

 c.  That the proposed diversion will not be substantially less convenient to the public, taking 

into account how it will affect:

 (i)  the public’s enjoyment of the path

 (ii)  the land next to the existing path

 (iii)  the land through which it is diverted.”

 

 

14..  Under the cross-heading “Reasons”:

“8.  The terminal point of the proposed diversion at F is some 80 metres to the southeast of B [I 

interpolate that B is the termination point of the path in its present state]. Both join Footpath S27 

that runs along Hampstead Drive, a metalled estate road. I have seen no arguments to suggest that 

the terminal at F would not be substantially as convenient to the public; I believe it would be.”

 

 

15..  Under the cross- heading, “Is the Order in the interest of the owners of the land crossed by the path?”:

“11.  I agree that this is in the interest of the owners of the land crossed by the path.”

 

 

16..  Under the cross-heading “The public’s enjoyment of the path between A and D”, what might be described as the first 
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dog leg section, the inspector says:

“16.  In my view the definitive path, running through the comparatively open plantation land, 

initially with views down to the lake, would provide a considerably more enjoyable and direct walk 

than the proposed diversion, sandwiched, as it would be, between the rabbit fence and the oak trees 

A–C. The forest track is a mixed blessing; it is fairly rough at present and liable to become more so 

at times. It seems to me that the clearest and maintenance requirements of both routes are much the 

same. I believe that most walkers would enjoy the definitive route much more than the proposed 

diversion.”

 

 

17..  Under the heading “The public’s enjoyment of the path between D–G”, the inspector states his conclusion:

“20.  In my view, what would be a rather oppressive path between D–E is a poor substitute for 

walking across a pleasant and open area of pasture on the definitive route. I believe that most 

walkers would enjoy the definitive route much more than the proposed diversion.”

 

 

18..  Under the cross-heading “The public’s enjoyment of the path between G–B and G–F”, the inspector states his 

conclusion:

“24.  In my view, there is a more even balance between the definitive path and proposed diversion in 

this section. However, I note that many of the paths in the area pass along estate roads and, 

therefore, the possibility of walking through woodland provides a pleasant alternative. I believe the 

definitive route is marginally more enjoyable for the public.”

 

 

19..  Under the cross-heading “The public’s enjoyment of the path as a whole”:

“26.  In my view, the definitive line of the path is a more varied, natural and enjoyable route for a 

path in the country, rather than the four right angle bends through which the proposed diversion 

would pass.”

 

 

20..  Under the cross-heading “The land next to the existing path and the land through which it is diverted”, the inspector 

wrote:
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“27.  In my view, the proposed diversion will not affect the land next to the existing path and the 

land through which it is diverted.”

 

 

21..  Under the cross-heading “Will the proposed diversion be substantially less convenient to the public?”:

“28.  Taking into account the above consideration, I am in no doubt that the proposed diversion will 

be substantially less convenient to the public, particularly between A–G.”

 

 

22..  Going back to the text of the letter, paragraph 6a (“That the terminal point of the proposed diversion at F is substantially 

as convenient to the public as the terminal point of the existing path at B”) is a clear reference back to the provisions of 

section 119(2)(b) . Paragraph (b) (“That the Order is in the interest of the owners of the land crossed by the path”) is likewise 

a plain reference back to the provisions of section 119, subsections (1) and (6) . The sticking point comes with the next 

subparagraph:

“(c)  That the proposed diversion will not be substantially less convenient to the public taking into 

account how it will affect

(i)  the public’s enjoyment of the path

(ii)  the land next to the existing path

(iii)  the land through which it is diverted.”

 

23..  That represents the apparent understanding of the inspector of the relevant requirements embodied in section 119(6) . It 

is around that understanding, or misunderstanding as the claimant contends, that the substantive issue in this case revolves.

 

24..  The submission for the claimant on this issue is as follows. The provisions of section 119(6) have to be properly 

understood as to their context and meaning. Thus it was submitted that the provisions of the subsection from the words “the 

Secretary of State shall not confirm” down to and including the words “in subsection (1) above,” are, as already indicated, a 

plain reference back to the requirements of subsection (1) and must be satisfied if the section is to be invoked at all. 

Correctly, in my judgment, both counsel referred to it as the trigger condition for the operation of the section.

 

25..  The submission for the claimant was that the words which follow (“and further that the path will not be substantially less 

convenient to the public in consequence of the diversion”) constitute one dependent clause followed by another and separate 

dependent clause, that is to say “that it is expedient to confirm the order having regard to” the provisions of subparagraphs (a) 

to (c) below. In a nutshell the submission for the Secretary of State is that there are not two dependent subclauses in that part 

of the subsection, as contended for by the claimant, but only one, as witnessed by the inclusion of the words after “subsection 

(1) above,” “and further that …”
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26..  The submission for the Secretary of State was that the words “and further that” indicate that everything which follows is 

subject to the qualifications embodied within the concluding subparagraphs (a), (b) and (c) of the subsection. Thus, it was 

submitted by the Secretary of State that the contents of subparagraphs (a) to (c) of the subsection are as apt in defining the 

extent of the phrase “substantially less convenient” as they are to “it is expedient to confirm the order having regard to the 

effect which …”

 

27..  It is clear, in my judgment, that the construction contended for on behalf of the Secretary of State involves an element of 

complication and disregard of the language and purpose of the subsection. In my judgment the expression “substantially less 

convenient to the public” is eminently capable of finding a satisfactory meaning by reference to consideration of such matters 

as the length, difficulty of walking and purpose of the path. Those are features which readily fall within the presumed 

contemplation of the draftsman of this section as falling within the natural and ordinary meaning of the word “convenient”.

 

28..  I find it not to have been within the contemplation of the draftsman that the considerations contained within 

subparagraphs (a) to (c) of subsection (6) should have been intended to qualify the word “convenient” as well as the 

expression “expedient to confirm the order having regard to the effect which … the diversion would have on public 

enjoyment of the path as a whole”.

 

29..  The way in which the claimant put this matter in his skeleton argument was that the subsection contemplates the 

possibility that a proposed diversion would be as easy to use as the existing path; that is to say as convenient but would not be 

as enjoyable to the public perhaps because the route was less scenic. In that event the decision-maker would have to balance 

the interests of the applicant against those of the public to determine whether it was expedient to make the diversion order. 

Conversely, a proposed diversion might give greater public enjoyment but be less accessible or longer than the existing path 

and so be substantially less convenient.

 

30..  The principal contention on behalf of the Secretary of State was that the suggested reading of subsection (6) put forward 

by the claimant was erroneous Having referred to the legislative history of the now section 119 as compared with its original 

language when first enacted in 1980 and its predecessor Act, the Highways Act of 1959 , it was submitted that there was an 

inevitable duplication or overlap in the requirements contained within section 119(6) which assists on the proper construction 

of the now section 119(6) in the context of the substituted section 119(1) . But it was submitted on behalf of the Secretary of 

State that, if the legislative history is put aside, there is nothing in the language or punctuation used in section 119(6) to 

suggest that the subclauses, to which I have referred, are confined to the expediency test. There was, it was submitted, no 

punctuation which split the convenience test from the expediency test, or from subclauses (a), (b) and (c). Contrast the 

punctuation which separates both of the tests from the expedient as mentioned in subsection (1) above. Then the point to 

which I have already adverted, the words “and further” naturally govern everything that follows. If it had been intended that 

the convenience test was self-contained and distinct from subclauses (a), (b) and (c) then some break of wording would be 

needed to limit the effect of “and further”.

 

31..  Furthermore, it was submitted, if regard was had to the purpose to be achieved, there was no sound reason why the 

convenience test should not include the factors specified in subclauses (a) to (c). This, it was submitted, was obviously so in 

the case of public enjoyment and there was no warrant for limiting the convenience test to ease of use and excluding 

enjoyment. Both factors, it was submitted, may be relevant to a way substantially less convenient to the public in 

consequence of the diversion. I have already averted to paragraph 6 of the decision letter.

 

32..  In the light of the conclusion which I have heralded, it is plain that I accept the submission made on the claimant’s 

behalf: that the inspector did indeed conflate the concept of convenience with the concept of expediency as contained within 

the subsection. That that is so is confirmed by the terms of paragraph 28 of the decision letter in which, as it will be recalled, 

the inspector said that he was “in no doubt that the proposed diversion will be substantially less convenient to the public, 

particularly between A-G”; and I add the implicit qualification, having regard to the public’s enjoyment of the path — a 

matter which is, as I have already indicated, absent from the requirement of the consideration of the convenience of the path.

 

33..  Thus I hold that not merely is the claimant’s approach to the construction of section 119 (6) arguable, I hold it to be 

correct.

 

34..  I turn to the issue of delay. It was not until the receipt of the letter of 17th September 2001 that the claimant became 
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aware that the inspector had not confirmed the diversion order. For reasons which appear to be statutorily incorrect, the writer 

of that letter assumed that the planning inspectorate would have sent a copy of the report to the claimant. As already indicated 

by the short history, that was something which was not done until by letter dated 28th September the claimant was sent a 

copy of that report. At a date between 17th and 28th September which, subject to correction, was not clearly identified, the 

claimant had in fact asked the county council to provide him with a copy of the decision letter.

 

35..  Following receipt of the letter, which was sent by facsimile transmission on 28th September, the claimant set about 

seeing what he could or should do. He approached his local county councillor. He approached the representative of the 

County Landowners Association, both of whom were away on holiday until mid-October. The claimant stated in paragraph 8 

of his recent statement:

“I had been verbally assured by Mr Slade [of the council] that the IW Council would not in fact 

commence any works on site pursuant to the Inspector’s decision until I had had the opportunity to 

seek advice.”

 

 

36..  To an extent the claimant was misled by that statement into thinking that the enemy which he had to confront was the 

prospect of work being done to his land to reinstate the footpath, whereas the true enemy was the non-confirmation of the 

diversion order made so long ago as April 2000, and a challenge to the decision of 30th July. So it was that the claimant did 

not seek legal advice until three weeks and a bit had elapsed since he had received a copy of the decision letter. The solicitors 

took a week to send instructions to counsel, who responded within the week, but a further week elapsed until the proceedings 

were commenced.

 

37..  It is submitted on behalf of the defendant that the claimant did not act promptly as the rules required. It is manifest from 

the timetable that he did not commence proceedings within the three months allowed, subject to the qualification of acting 

promptly within the civil procedural rules for the commencement of proceedings such as these; and in any event there is no 

good reason why time should be extended.

 

38..  Of course it is the position so far as the Secretary of State is concerned that, because of the claimant’s failure to make 

representations in favour of the confirmation of the draft order, he was not a person notified of objections, notified of the 

appointment of the inspector, notified of the inspection of the land, let alone notified of the result of the inspector’s decision. 

It was submitted on behalf of the Secretary of State that it was not just a case of non-notification but that, having started out 

on 4th April 2000 by having initiated the process which had led to the making of the draft order, the claimant had in reality 

sat back and done nothing. In terms of the statutory regime that submission is entirely correct.

 

39..  To an extent the claimant was led into his state of torpor by his not having been alerted to the fact that, notwithstanding 

that he had initiated the process which had led to the making of the draft order, he still needed to make representations if he 

was to be notified of objections so that he could in his turn respond to the objections, and be notified of the site visit and of 

the result of the inquiry by the Secretary of State.

 

40..  Two questions arise. Did the claimant act promptly? That he could have acted more promptly, and no doubt would have 

acted more promptly had he been fully apprised and cognisant of the requirements and, as I would think, deficiencies of the 

statutory regime, he would have acted sooner. The question of promptitude however is not an absolute, but a relative, 

concept. Given the circumstances I have already outlined, given also that to an extent he was misled by the county council, 

which had assured him that it would take no steps to reinstate the existing footpath until he had time to take advice, I am 

satisfied that the claimant did, in relative terms, act promptly in doing as he did once he had obtained a copy of the decision 

letter. The fact is that within six weeks or so of its receipt these proceedings had been commenced.

 

41..  As to whether or not the court should, in the exercise of its discretion, extend time, I am entitled to take into 

consideration that, unlike many such cases, administrative inconvenience will not have been caused by such delay as has 
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taken place. On the assumption that the council has not yet started to embark on reinstating the footpath, the council is not 

disadvantaged. So far as the Secretary of State is concerned no disadvantage has been suggested to have been caused to her as 

a result of any delay which has occurred.

 

42..  In these circumstances, I am satisfied that I am justified in the exercise of my discretion in extending the time for this 

application to have been made.

 

43..  Is there anything else you would require?

 

MR GREEN: I would ask for an order formally quashing the decision given by the inspector.

 

MR JUSTICE TURNER: Yes.

 

MR GREEN: Also I would seek the claimant’s costs. My learned friend has a copy of the statement of costs.

 

MR JUSTICE TURNER: He does. I do not.

 

MR GREEN: He does. Your Lordship does not. I do not think there will be a dispute as to the quantum.

 

MR JUSTICE TURNER: Is there any dispute, Mr Bedford?

 

MR BEDFORD: My Lord, no.

 

MR GREEN: The total claim on the second page of the schedule, including VAT, is £8321.54.

 

MR JUSTICE TURNER: Very well.

 

MR GREEN: I am obliged.

 

MR BEDFORD: My Lord, if I could raise two separate matters. The first point is, when your Lordship is perfecting the 

judgment, there are three matters which if I could raise for your Lordship to consider. First, when your Lordship was setting 

out the provisions of section 119(6) , your Lordship, as I heard it, omitted from paragraph (a) the words “or way” and omitted 

the words that finished the clause after (c): “so, however, that for the purposes of paragraphs (b) and (c) above the Secretary 

of State or, as the case may be, the council shall take into account the provisions as to compensation referred to …”

 

MR JUSTICE TURNER: You are certainly right about the second matter and I am sure you are right about the first.

 

MR BEDFORD: My Lord, secondly when your Lordship was referring to my submissions as to legislative issue, I may have 

misheard but I understood your Lordship to say section 116 whereas clearly it was section 119 . It may have been mishearing 

on my part.

 

MR JUSTICE TURNER: It was probably a misstatement by me because I was confusing it with subsection (6). It is the sort 

of verbal inelegance which one commits when giving judgment ex tempore.

 

MR BEDFORD: My Lord, the third matter: when your Lordship was dealing with the history of the matter in relation to land 

and with the date of receipt of the decision letter, your Lordship said that your Lordship was not aware of it in the papers. My 

Lord, it is page 25 in the bundle. There was a faxed copy —

 

MR JUSTICE TURNER: That is the date when it was sent.

 

MR BEDFORD: My Lord, it was a fax sent on 28th.

 

MR JUSTICE TURNER: So when I said the 29th or the 30th, I ought not to have done so.

 

MR GREEN: My Lord, I think it was the 28th.
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MR JUSTICE TURNER: The fax was undoubtedly dated the 28th

 

MR GREEN: It was received by me on the 28th as well.

 

MR JUSTICE TURNER: I am grateful to you. I am sure the shorthandwriter will correct my judgment to the extent to which 

you have indicated.

 

MR BEDFORD: My Lord, the second matter is a question of permission to appeal. This is a point of statutory construction. It 

potentially has implications for the approach to other similar orders under section 119 . Your Lordship has held on your 

Lordship’s construction in clear terms that the question of public enjoyment is simply not relevant to the test of convenience. 

My Lord, those who instruct me I am sure would wish to take that further as being a matter that requires more consideration. 

Clearly we have argued the matter here and, without repeating what I have argued, I say that there are reasonable prospects of 

success in such an argument. My Lord, that is my submission.

 

MR JUSTICE TURNER: I indicated I think at an early stage in the judgment that the case was arguable. I do not resile from 

that — unless Mr Green is going to persuade me that it was not arguable at all.

 

MR GREEN: I do not think I can that far. My learned friend has argued it and argued it well. I simply argued that the 

question of public enjoyment will be considered by an inspector under the heading of expediency if not under the heading of 

convenience. So in my submission as a matter of law it will make no difference. It did make a difference in this case because 

the inspector got it wrong. If he had gone on to consider expediency he would have been able to consider public enjoyment 

and would have come to the same or indeed a different conclusion. It is not a matter which was omitted completely from 

consideration in the subsection.

 

MR JUSTICE TURNER: But from the point of view of the decision in this case, I think you are entitled to rely upon that and 

say it is not a case in which permission should be granted.

 

MR GREEN: My Lord, in my submission yes.

 

MR JUSTICE TURNER: I agree.

 

MR BEDFORD: There is nothing I can add.

 

MR JUSTICE TURNER: I am most grateful to you.

 

MR BEDFORD: One separate matter. If those instructing me wish to appeal or apply for permission to appeal, could I ask 

you to extend time from 14 days from the publication of the transcript rather than 14 days from today. That will assist in 

focusing the grounds of appeal on the exposition which your Lordship has set out, rather than on my notes of your Lordship’s 

judgment.

 

MR JUSTICE TURNER: Yes, I think that is entirely reasonable.
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H1 Highways—Highways Act 1980 s.119(6)—diversion of public footpath—whether expedient to confirm diversion 

order—matters to which regard could properly be had

H2.  The appeal concerned the proper interpretation of s.119(6) of the Highways Act 1980 , which deals with the process 

for confirmation of an order diverting the line of a public footpath, bridleway or restricted byway. The relevant local 

authority had made an order diverting a 228 metre section of a footpath, which had previously passed through the garden 

of a house. The appellant objected to the order. An inspector was appointed by the Secretary of State to decide whether the 

order should be confirmed. The inspector determined: first, that the diversion of the footpath was expedient in the interests 

of the owner of the land crossed by the footpath (on the grounds of privacy, given that the footpath had passed though the 

garden, and gave views of a bedroom window, a terrace, and lawn); secondly, that the diversion would not render the 

footpath substantially less convenient to the public (as the effect of the diversion was negligible); and thirdly, that it was 

expedient to confirm the order, (i) having regard to the matters specifically referred to in s.119(6)(a) – (c) of the 1980 Act , 

and (ii) balancing those considerations against the interests of the landowner (on the basis that there would be a diminution 

in public enjoyment, but that would be relatively minor, and outweighed by the benefits to the owner of the house). The 

inspector accordingly upheld the diversion order.

H3.  The objector appealed, contending that the inspector had misinterpreted s.119(6) of the 1980 Act ; and in particular 

that, at the third stage of the confirmation process, the inspector could only have regard to the specific matters referred to 

in s.119(6)(a) – (c) (and the matter referred to in s.119(6A) of the 1980 Act ), and had not been entitled to balance those 

considerations against the interests of the landowner. The S of S submitted that the question of whether it was expedient to 

confirm the order involved a broader judgment; and, in the making and confirmation of the order, required consideration of 

both (i) the specified matters and (ii) any *207 other relevant considerations including, if appropriate, the interests of the 

landowner or the public.
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H4.  Held, dismissing the appeal, in deciding whether it is expedient to confirm a public path diversion order in the 

exercise of the power conferred by s.119(6) of the 1980 Act , the decision-maker: (i) must have regard to the effect of the 

matters specified in paras (a)–(c) (and any material provision of a rights of way improvement plan); and (ii) may have 

regard to any other relevant matter, including if appropriate the interests of the owner or occupier of the land over which 

the path currently passes, or the wider public interest. The judge was accordingly correct in holding that the inspector had 

not erred in her approach to deciding whether it was expedient to confirm the order.
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H7.  Appeal by the Open Spaces Society from the decision of Lieven J, dismissing its application challenging the validity 

(under para.2 of Sch.2 and paras 1 and 5 of Sch.6 to the 1980 Act ) of the Oxfordshire County Rollright Footpath No.7 

(Part) ( Public Path Diversion and Definitive Map and Statement Modification Order 2015 , as upheld and modified by the 

decision of an inspector appointed by the Secretary of State for Environment, Food and Rural Affairs, dated October 31, 

2019. The facts are set out in the judgment of Lewis LJ.

H8 Representation

 George Laurence , Q.C. and Simon Adamyk (instructed by Richard Buxton Solicitors ) for the appellant.

 Ned Westaway (instructed by Government Legal Department ) for the respondent.

Judgment

Lord Justice Lewis:

 

Introduction

1.  This appeal concerns the proper interpretation of section 119(6) of the Highways Act 1980 (“the 1980 Act”) which 

deals with the process for confirmation of an order diverting the line of a public footpath, bridleway or restricted byway.

 

2.  In brief, the relevant local authority made an order diverting a 228 metre section of a footpath known as Rollright 

Footpath No. 7 (“FP7”). The appellant, The Open Spaces Society, objected to the order. An inspector was appointed by the 

Secretary *208 of State to decide whether the order should be confirmed. The inspector considered that the diversion of the 

footpath was expedient in the interests of the owner of the land crossed by the footpath and would not render the footpath 

substantially less convenient to the public. The inspector then considered whether it was expedient to confirm the order 
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having regard to the matters specifically referred to in section 119(6)(a) to (c) of the 1980 Act and balanced those 

considerations against the interests of the landowner.

 

3.  The appellant submitted that the inspector had misinterpreted section 119(6) of the 1980 Act . It submitted that, at the 

third or last stage of the confirmation process, the inspector could only have regard to the specific matters referred to in 

section 119(6)(a) to (c) (and the matter referred to in section 119(6A) of the 1980 Act ) and could not balance those 

considerations against the interests of the landowner. The respondent submitted that the question of whether it was 

expedient to confirm the order involved a broader judgment and required consideration of the specified matters and any 

other relevant considerations including, if appropriate, the interests of the landowner or the public in the making and 

confirmation of the order.

 

The Legal Framework

4.  Section 119 of the 1980 Act , as amended, provides as follows:

“(1) Where it appears to a council as respects a footpath, bridleway or restricted byway in their 

area (other than one that is a trunk road or a special road) that, in the interests of the owner, 

lessee or occupier of land crossed by the path or way or of the public, it is expedient that the 

line of the path or way, or part of that line, should be diverted whether on to land of the same or 

of another owner, lessee or occupier, the council may, subject to subsection (2) below, by order 

made by them and submitted to and confirmed by the Secretary of State, or confirmed as an 

unopposed order,— 

(a)  create, as from such date as may be specified in the order, any 

such new footpath, bridleway or restricted byway as appears to the 

council requisite for effecting the diversion, and

(b)  extinguish, as from such date as may be specified in the order 

or determined in accordance with the provisions of subsection (3) 

below, the public right of way over so much of the path or way as 

appears to the council requisite as aforesaid.

An order under this section is referred to in this Act as a “public path diversion order”.

(2)  A public path diversion order shall not alter a point of termination of the path or way—

(a)  if that point is not on a highway, or
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(b)  where it is on a highway otherwise than to another point which 

is on the same highway, or a highway connected with it, and which 

is substantially as convenient to the public.

(3)  Where it appears to the council that work requires to be done to bring the new site of the 

footpath, bridleway or restricted byway into a fit condition for use by the public, the council 

shall— *209

(a)  specify a date under subsection (1)(a) above, and

(b)  provide that so much of the order as extinguishes in accordance 

with subsection (1)(b) above a public right of way is not to come 

into force until the local highway authority for the new path or way 

certify that the work has been carried out.

(4)  A right of way created by a public path diversion order may be either unconditional or 

(whether or not the right of way extinguished by the order was subject to limitations or 

conditions of any description) subject to such limitations or conditions as may be specified in 

the order.

(5)  Before determining to make a public path diversion order on the representations of an 

owner, lessee or occupier of land crossed by the path or way, the council may require him to 

enter into an agreement with them to defray, or to make such contribution as may be specified 

in the agreement towards,—

(a)  any compensation which may become payable under section 28 

above as applied by section 122(2) below, or

(b)  where the council are the highway authority for the path or way 

in question, any expenses which they may incur in bringing the new 

site of the path or way into fit condition for use for the public, or

(c)  where the council are not the highway authority, any expenses 

which may become recoverable from them by the highway 

authority under the provisions of section 27(2) above as applied by 

subsection (9) below.
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(6)  The Secretary of State shall not confirm a public path diversion order, and a council shall 

not confirm such an order as an unopposed order, unless he or, as the case may be, they are 

satisfied that the diversion to be effected by it is expedient as mentioned in subsection (1) 

above, and further that the path or way will not be substantially less convenient to the public in 

consequence of the diversion and that it is expedient to confirm the order having regard to the 

effect which—

(a)  the diversion would have on public enjoyment of the path or 

way as a whole,

(b)  the coming into operation of the order would have as respects 

other land served by the existing public right of way, and

(c)  any new public right of way created by the order would have as 

respects the land over which the right is so created and any land 

held with it,

so, however, that for the purposes of paragraphs (b) and (c) above the Secretary of State or, as 

the case may be, the council shall take into account the provisions as to compensation referred 

to in subsection (5)(a) above.

(6A)  The considerations to which—

(a)  the Secretary of State is to have regard in determining whether 

or not to confirm a public path diversion order, and

(b)  a council are to have regard in determining whether or not to 

confirm such an order as an unopposed order, *210

include any material provision of a rights of way improvement plan prepared by any local 

highway authority whose area includes land over which the order would create or extinguish a 

public right of way.

(7)  A public path diversion order shall be in such form as may be prescribed by regulations 

made by the Secretary of State and shall contain a map, on such scale as may be so 

prescribed,—

(a)  showing the existing site of so much of the line of the path or 

way as is to be diverted by the order and the new site to which it is 
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to be diverted,

(b)  indicating whether a new right of way is created by the order 

over the whole of the new site or whether some part of it is already 

comprised in a footpath, bridleway or restricted byway, and

(c)  where some part of the new site is already so comprised, 

defining that part.

(8)  Schedule 6 to this Act has effect as to the making, confirmation, validity and date of 

operation of public path diversion orders.

(9)  Section 27 above (making up of new footpaths, bridleways and restricted byways) applies 

to a footpath, bridleway or restricted byway created by a public path diversion order with the 

substitution, for references to a public path creation order, of references to a public path 

diversion order and, for references to section 26(2) above, of references to section 120(3) 

below.”

 

The Factual Background

5.  FP7 begins at Great Rollright in Oxfordshire and proceeds in a southerly direction through Little Rollright and beyond 

to connect with another footpath. The total length of FP7 is approximately 3225 metres. FP7 passed through the garden of 

a house known as Manor Farm which is in part a Grade II listed building said to date from 1633. The previous owners of 

Manor Farm sought a public path diversion order to divert a section of FP7 away from the garden (and on the other side of 

the garden wall) in order to protect their privacy.

 

6.  On 28 May 2015, the local authority made the Oxfordshire County Rollright Footpath No. 7 (Part) ( Public Path 

Diversion and Definitive Map and Statement Modification Order 2015 (“the Order”). The effect of the Order was to divert 

228 metres of FP7 so that it ran to the east, and outside the garden, of Manor Farm. The Open Spaces Society objected to 

the order. An inspector was appointed by the Secretary of State for Environment, Food and Rural Affairs to determine 

whether to confirm the Order. The inspector held a hearing on 15 October 2019 and issued her decision on 31 October 

2019.

 

The decision of the inspector

7.  As appears from paragraph 10 of her decision, the inspector noted that the Order had been made in the interests of the 

owners and occupiers of land crossed by FP7. She considered that the main issues were as follows, namely, was she 

satisfied that:
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“(a) the diversion to be effected by the Order is expedient in those interests; *211

(b)  the new path will not be substantially less convenient to the public in consequence of the 

diversion;

(c)  it is expedient to confirm the Order having regard to:

(i)  the effect of the diversion on public enjoyment of the path as a 

whole; and

(ii)  the effect the coming into operation of the Order would have 

with respect to other land served by the existing paths and the land 

over which the new path would be created together with any land 

held with it.”

8.  The inspector noted that she would also have regard to any material provision in a rights of way improvement plan for 

the area when considering whether to confirm the Order.

9.  The inspector found that the footpath passed through the garden of Manor Farm and gave views of an upper storey 

bedroom window and of a terrace and croquet lawn. She considered that the Order was expedient in the interests of the 

owners in order to safeguard the privacy of those living at Manor Farm.

10.  Next the inspector found that the footpath would not be substantially less convenient to the public as a result of the 

diversion as the effect of the diversion was negligible. There is no appeal in relation to the findings of the inspector on 

those two issues.

11.  This appeal concerns the approach taken to the third issue, namely whether it was expedient to confirm the order 

having regard to the matters specified in section 119(6)(a) to (c) of the 1980 Act . The inspector considered that the 

diverted footpath would be less enjoyable than the existing route for most people but the effect on enjoyment had to be 

considered in the context of the path as a whole. FP7 was approximately 3225 metres long and the diversion affected 228 

metres, that is only about 7% of FP7. From that viewpoint, the inspector considered that the loss of enjoyment would not 

be significant. While the house and garden were unique and unlike anything else along FP7, the views of the house and 

garden did not constitute such a major attraction on the footpath for the loss of enjoyment to be regarded as more than 

relatively minor. There was no suggestion that the diversion would have any adverse effect on other land served by the 

existing route or on land on which the alternative route would be created. There was no suggestion that the Order would be 

contrary to any material provision in the relevant rights of way improvement plan. The inspector then set out her views on 

whether it was expedient to confirm the Order in the following terms:

”44.  I have concluded above that the Order is expedient in the interests of the landowners and 
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occupiers on the grounds of privacy. The proposed route will not be substantially less 

convenient. There would be a diminution in public enjoyment, but this would not be significant 

in terms of the effect on the use of the path as a whole.”

”45.  The judgment in Young is authority that in deciding whether to confirm an order, the 

criteria in section 119(6) should be considered as three separate tests, two of which may be the 

subject of a balancing exercise. Where, as in this case, the proposed diversion is considered 

expedient in terms of test (i), is not substantially less convenient in terms of (ii), but would not 

be as enjoyable to the public, the inspector must balance the interests raised in the *212 two 

expediency tests, i.e. the interests of the applicant (i), and the criteria set out in section 

119(6)(a) , (b) and (c) under (iii) to determine whether it would be expedient to confirm the 

Order.”

”46.  The [Open Spaces Society] invites me to take a contrary approach to the followed in 

Young . It submits that on a proper reading of section 119(6) if the diversion fails any one of 

tests comprised in section 119 then the diversion must fail. According to the [Open Spaces 

Society] no balancing exercise should be undertaken.”

”47.  However, Young is settled law and I see no reason to depart from it. In this case, there is a 

relatively minor loss of public enjoyment of the path as a whole which must be weighed against 

the interests of the owners/occupiers. On balance, I consider that the benefits to the owners and 

occupiers outweigh the loss of public enjoyment. As such it would be expedient to confirm the 

Order.”

12.  The inspector therefore confirmed the Order with modifications that are not material to this appeal.

The application to challenge the validity of the Order

13.  The appellant applied as a person aggrieved to the High Court to challenge the validity of the Order pursuant to 

paragraph 2 of Schedule 2 , and paragraphs 1 and 5 of Schedule 6, to the 1980 Act . The basis of the application was that 

the inspector erred as she was confined to considering the matters in paragraphs (a) , (b) and (c) of sub-section 119(6) of 

the 1980 Act , and was not entitled to consider other matters, such as the interests of the owners or occupiers, when 

deciding whether it was expedient to confirm the Order at the final stage of the process.

14.  Lieven J (“the judge”) rejected that submission. The judge considered that section 119(6) of the 1980 Act did not state 

that the factors in paragraphs (a) to (c) were the sole or exclusive factors to be considered. Rather, those factors were 

mandatory considerations that had to be taken into account but that did not exclude consideration of other relevant factors. 

The use of the word “expedient”, although not conclusive, suggested that a broader balance or judgment was to be made by 

the decision-maker. Further, the judge considered that that conclusion was reinforced by the fact that matters that would, in 

her view, be obviously relevant factors would otherwise be made legally irrelevant.

15.  In reaching her conclusion, the judge accepted that the decision in Young did not determine the issue in this case as 

Young was concerned with a different question. There, the High Court held the issue of whether the path was not 

substantially less convenient to the public in consequence of the diversion was a different and separate issue from the 

question of whether it was expedient to confirm a public path diversion order. The decision in Young did not therefore 

support the inspector’s conclusion. Nevertheless, the inspector’s conclusion was supported by the decision of Ouseley J in 
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Ramblers’ Association v Secretary of State for the Environment, Food and Rural Affairs [2012] EWHC 3333 (Admin) (“ 

Weston ”). The reliance on the decision in Young did not, therefore, lead the inspector into any error of law. *213

The Issue and the Submissions

The Issue

16.  The appeal raises one principal issue concerning the proper interpretation of section 119(6) of the 1980 Act . It 

concerns the question of whether a decision-maker deciding if it is expedient to confirm a public path diversion order is 

limited to considering the three factors referred to in section 119(6)(a) to (c) of the 1980 Act , together with any material 

provision of a rights of way improvement plan, or whether the decision-maker is entitled to have regard to other 

considerations including, if appropriate, the interests of the owner or occupier of the land crossed by the path.

17.  The first seven grounds of appeal are, on analysis, aspects of the arguments relating to the proper interpretation of 

section 119 of the 1980 Act and can conveniently be considered together. An eighth ground of appeal contended that the 

judge erred in considering that the inspector would have reached the same decision if she had not erroneously relied upon 

the decision in Young .

The Submissions

18.  Mr Laurence Q.C. and Mr Adamyk for the appellant submitted that section 119 of the 1980 Act operated in the 

following way. Before confirming a public path diversion order, the decision-maker has to consider three distinct, and 

separate, matters. First, the decision-maker had to be satisfied that the diversion was expedient in the interests of the owner 

or occupier of the land crossed by the path, or the interests of the public. Secondly, the decision-maker had to be satisfied 

that the path would not be substantially less convenient to the public in consequence of the diversion. Thirdly, the 

decision-maker had to determine if it were expedient to confirm the public path diversion order considering only the 

matters specified in section 119(6)(a) to (c) of the 1980 Act (and any material provision of any rights of way improvement 

plan as required by section 119(6A) of the 1980 Act ). The decision-maker could not, at that third stage, have regard to 

other considerations. In particular, the decision-maker could not have regard to the interests of the landowner or occupier, 

or the public, at that third stage. Those matters had already been dealt with at the first stage and could not be considered 

again at the later, third, stage, of deciding whether it was expedient to confirm a public path diversion order. Mr Laurence 

relied, in particular, on the decisions in R. v Secretary of State for the Environment Ex p. Stewart (No.3) (1980) 39 P. & 

C.R. 534 , and Jenkins v Welsh Assembly Government [2010] EWCA Civ 1640 as supporting that interpretation.

19.  Mr Laurence made a number of submissions supporting that interpretation. First, he referred to the fact that section 

119(6)(b) of the 1980 Act expressly required the decision-maker to consider the effect of the order on other land served by 

the footpath (i.e. land other than that of the landowner in whose interests it was expedient to make the order). The express 

requirement to have regard to the effect on other land impliedly excluded consideration of the effect on the land of the 

landowner in whose interests it was expedient to make the order. Secondly, he submitted that it was improbable that the 

draftsman would have omitted any express reference to the interests of the landowner in whose interests it was expedient 

to *214 make the order if was intended that those interests could be taken into account at the third stage.

20.  Thirdly, Mr Laurence submitted that no significance should be attached to the use of the word “expedient” in section 

119(6) of the 1980 Act and that word did not suggest that the third stage involved a broad discretion or judgment on the 

part of the decision-maker having regard to a wider range of consideration than referred to in that sub-section. Even if the 

decision-maker was confined to considering the factors in paragraphs (a) to (c), the decision-maker would still have a 

discretion as to whether to confirm based on the view formed of those factors. Fourthly, he submitted that there was 

nothing to indicate that the interests of the landowner or the public were sufficiently important that they had to be 

considered again at the third stage of the confirmation exercise after having been considered at the first stage. Fifthly, he 
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submitted that the public interest in diversion was catered for at the second stage (whether the diversion would make the 

path substantially less convenient to the public) and within section 119(6)(a) of the 1980 Act which required consideration 

of the effect of the diversion on the public enjoyment of the path. There was no other relevant public interest in play and, 

therefore, nothing to suggest that the third stage envisaged by section 119(6) of the 1980 Act should be seen as involving a 

balancing exercise weighing factors other than those specified in paragraphs (a) to (c). Sixthly, he indicated that there may 

be cases where the owner of land over which the path was to be diverted would be able to show that the effect on that land 

would be adverse (even taking into account the possibility of the payment of compensation). That landowner ought to be 

able to require the decision-maker to refuse to confirm the order and the decision-maker ought not be entitled to balance 

the effect on that landowner against the interests of the landowner whose land the path currently crosses. Finally, Mr 

Laurence and Mr Adamyk relied on provisions enacted after section 119 of the 1980 Act was enacted to assist in resolving 

what was said to be ambiguity in that subsection.

21.  Mr Westaway, for the respondent, submitted that the judge was correct in her interpretation of section 119(6) of the 

1980 Act . He submitted that the use of the word “expedient” did indicate that the decision-maker was exercising a broad 

discretion. The decision-maker had to have regard to the specific considerations mentioned in paragraphs (a) to (c) as they 

were mandatory considerations but that did not mean that they were the only considerations to which a decision-maker 

could have regard in deciding whether it was expedient to confirm an order. The structure of section 119 operated by 

requiring the decision-maker to be satisfied of certain matters, namely that the order was expedient in the interests of the 

landowner or the public, and that the path would not be substantially less convenient because of the diversion, as threshold 

matters. Thereafter, in deciding whether it was expedient to confirm the order the decision-maker was exercising a broad 

discretion. Furthermore, the interpretation favoured by the appellant would result in making matters which would 

otherwise obviously be factually relevant to the question of expediency legally irrelevant.

Discussion and Conclusion

22.  The principal issue turns on the interpretation of section 119(6) of the 1980 Act . That involves consideration of the 

meaning of the words used having regard to the *215 context and the purpose underlying the statutory provisions and any 

other permissible aids to statutory interpretation.

 

23.  First, as a matter of language, the question at the third stage of the process of deciding whether to confirm a public 

path diversion order is whether the decision-maker is satisfied that “it is expedient to confirm the order” and, in 

considering that question, “having regard to the effect” of the order on the three matters specified in paragraphs (a) to (c). 

That language indicates that the effect of the order on those matters must be taken into account in deciding the question of 

expediency. There is nothing in the language of the sub-section to indicate that other considerations, if relevant, cannot 

also be taken into account in deciding whether confirmation of the order “is expedient”.

 

24.  In particular, the wording of section 119(6) of the 1980 Act does not prescribe, or identify, or define a limited set of 

considerations governing what may or may not be relevant to expediency. The language used in section 119(6) is in stark 

contrast to the words in section 119(1) of the 1980 Act . There, it must appear to the relevant council that, in the interests 

of the owner, lessee or occupier of land crossed by the path or of the public, it is expedient to make a public path diversion 

order. Section 119(1) , therefore, defines, or fixes, the circumstances in which it will be expedient to make a public path 

diversion order. The wording of section 119(6) of the1980 Act is different. It provides that it must be expedient to confirm 

the order “having regard to the effect” of the order on certain specified matters.

 

25.  Secondly, the structure and purpose of section 119 of the 1980 Act viewed as a whole confirms that interpretation. 

Section 119(1) sets out the circumstances in which a public path diversion order may be made, that is where it is in the 

interests of the landowner, lessee or occupier, or the public, to make such an order. The order has to be confirmed. The 
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relevant decision-maker cannot confirm the order if it would not be in the interests of the owner or occupier of the land or 

of the public. Put simply, if the diversion of the path would not, in fact, benefit the owner, or the public, the order should 

not be confirmed. Similarly, unless the decision-maker is satisfied that the path would not be substantially less convenient 

for the public as a result of the diversion, the order cannot be confirmed. Those two matters are necessary preconditions, or 

thresholds, to confirming the order.

 

26.  Thereafter, the statute requires the decision-maker to form a judgment as to whether it is expedient to confirm the 

order. In considering that issue, the section ensures that the decision-maker must have regard to the effect of the order on 

certain matters, including the effect on public enjoyment of the path as a whole (not simply the length of the path that is to 

be diverted) and the effect on other land served by the existing path and on land which the newly diverted path would 

cross. The purpose underlying that stage of the confirmation process, therefore, is to ensure that those matters specifically 

set out in paragraphs (a) to (c), along with any other relevant matter (which could include the importance of the public 

interest, or the interests of the landowner or occupier in the diversion being made), are taken into account when reaching 

the decision on expediency.

 

27.  Thirdly, as the judge below indicated, an interpretation of section 119(6) of the 1980 Act which limited the factors to 

be considered only to those mentioned in paragraphs (a) to (c) would have the result of excluding consideration of other 

factors that would potentially be factually relevant to the overall question of whether it is expedient to confirm the order 

diverting a path. The present case is a good example of such a situation. The footpath as a whole is approximately 3225 

metres *216 in length. The section of path proposed to be diverted is 228 metres. As the inspector found, that diversion did 

affect the public enjoyment of the path (the factor referred to in subsection (a)) but that effect was “relatively minor”. 

There was no effect on other land (the factors referred to in paragraphs (b) and (c)). It would be odd if Parliament had 

intended that the question of expediency would be determined solely by reference to the relatively minor effect on the 

public enjoyment of the path and could not take into account the interests of the owner of the property and the fact that the 

path crossed through the garden of a private residence, giving views into a bedroom, a terrace and a croquet lawn.

 

28.  If, as Mr Laurence submitted, that was what Parliament did intend, then the interests of the landowner (or the public, if 

the order was made because it was in the interests of the public) would be legally irrelevant. But I consider that there is 

nothing to indicate that Parliament was intending to constrain the assessment of whether it was expedient to confirm an 

order in that way. A far more natural interpretation, which reflects the wording and structure of the section, is that 

Parliament intended to confer a broad discretion which required the decision-maker to take into account the effect of the 

order on certain specified matters, but also permitted the decision-maker to have regard to other factors that were 

considered relevant to the question of whether it was expedient to confirm the order.

 

29.  I deal then with the specific points made by Mr Laurence and Mr Adamyk. First, the two authorities on which they 

rely do not support their interpretation of section 119 of the 1980 Act . Ex p. Stewart concerned a decision of the High 

Court, which is not binding on this Court, and dealt with a different statutory provision. Furthermore, properly analysed, 

that decision supports the interpretation I consider to be the correct interpretation of section 119 of the 1980 Act . The case 

dealt with the power conferred by section 110 of the Highway Act 1959 (now, section 118 of the 1980 Act ) to make a 

public path extinguishment order, that is an order that a path be stopped up. Section 110(1) of the 1959 Act provided that 

such an order could be made where it appeared to the local authority to be expedient “on the ground that the path or way is 

not needed for public use”. By virtue of section 110(2) of the 1959 Act , the order could only be confirmed if the Secretary 

of State considered it expedient to do so “having regard to the extent (if any)” that it appeared that the path would “be 

likely to be used by the public”. Phillips J held that the Secretary of State had erred when considering whether to confirm 

the order as he had applied the test of whether the path was needed, which applied at the stage of making the order under 

section 110(1) of the 1959 Act , not the test of having regard to the extent to which the path was used. However, two 

matters appear from the judgment of Phillips J. First, he considered that the power of confirmation conferred by section 

110(2) of the 1959 Act , which involved deciding if confirmation of the order was expedient having regard to certain 
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specified matters, did involve a discretion and did involve consideration of factors other than those specified. He said, 

obiter, that:

“the only criterion that section 110(2) lays down is whether it is “expedient” to confirm the 

order having regard to the extent to which it appears to the Secretary of State that the path 

would be likely to be used. It thus concentrates on user as being, at all events, the prime 

consideration. I agree, however, with the submission being made on behalf of the applicant that 

the word “expedient” must mean that, to some extent at all events, other considerations can be 

*217 brought into play because, if that were not so, there would be no room for a judgment, 

which is bound to be of a broad character, as to whether or not it is “expedient”.”

Secondly, earlier in his judgment, Phillips J. expressed the view, obiter, that there would be cases where a Secretary of 

State could confirm an order even if the path would be used to more than a minimal extent because it was not needed, for 

example, where an alternative path was available.

 

30.  The reasoning in ex p. Stewart , even if applied to section 119 of the 1980 Act by analogy, would not assist the 

appellant. It is clear that Phillips J considered that the power to confirm an order if expedient, having regard to certain 

specified matters, still permitted consideration of other matters including, if appropriate, the factors leading to the making 

of the order in the first place. Applying that reasoning to section 119(6) of the 1980 Act would result in an interpretation of 

section 119(6) which did not limit the considerations that may be taken into account in deciding if it is expedient to 

confirm the order and, moreover, could involve taking into account the factors leading to the making of the order in the 

first place (here, the interests of the landowner).

 

31.  The second authority relied upon by Mr Laurence is a decision of the Court of Appeal in Jenkins . That concerned the 

power conferred by section 26 of the 1980 Act to make, and confirm, an order creating a footpath. The power may be 

exercised where it appears to the local authority that “there is a need for a footpath” and they are satisfied, having regard to 

specified matters (the extent to which the footpath would add to the convenience or enjoyment of the public and the effect 

the path would have on the rights of persons interested in the land), that it was expedient to create the path. That case 

turned upon the question of whether the decision-maker had, in fact, properly had regard to the adverse impact on the 

landowner. Richards LJ and Lord Neuberger M.R. held that, on a proper reading of the decision letter he had done so; see 

paragraphs 26, 29 to 31, and 34 to 41. As Mr Laurence accepts, the decision does not address the issue of whether the 

decision-maker could have had regard to considerations other than those specified in section 26 of the Act . For that 

reason, I do not consider that that decision assists in the interpretation of section 119 of the 1980 Act .

 

32.  In my judgment, the most relevant, and helpful, decision on the interpretation of section 119 of the 1980 Act is that of 

Ouseley J in Weston . As Ouseley J held at paragraph 28 of his decision:

”28.  [Counsel for the claimant’s] submissions accepted, at least at some stage as I understood 

them, that the expediency issue in section 119(6) was not confined to the specific factors in 

sub-paragraphs (a) to (c), nor to the effect of compensation on the land onto which the path 

might be diverted. It could encompass the factors said to be unlawfully omitted in paragraph 

70, and indeed the fact of historical integrity. In my judgment, that is the right approach to 

section 119(6) and expediency. It covers all considerations that are material. The fact that there 

is a focus given by the statute to specifying factors does not narrow down the scope of 

expediency in its application at that stage. That is by clear contrast with the scope of 
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expediency in section 119(1) which is directed to what is expedient for the interests of the land 

owner.” *218

Although the decision is not binding upon us, I consider that Ouseley J did correctly interpret section 119(6) of the Act .

 

33.  I can deal with the specific grounds of appeal more briefly. First, the fact that section 119(6)(b) of the 1980 Act 

specifically requires consideration of the effect of the order on other land served by the path does not impliedly prohibit or 

exclude consideration of the interests of the landowner whose land would benefit from the making of the order. The 

purpose underlying section 119(6) is to ensure that, before an order is confirmed, the effect of the order on a number of 

specified considerations (including the effect on other land) is taken into account. It is intended to ensure that certain 

considerations are included in the decision-making process; it is not to prohibit consideration of other relevant 

considerations. Secondly, I do not accept the suggestion that it would be improbable that the drafter of section 119 would 

not have mentioned the interests of the landowner if the drafter had considered that matter to be a relevant consideration. It 

is clear that the purpose of the legislation is to ensure that, before an order is confirmed, the decision-maker must take 

account of the effect of the diversion on the public enjoyment of the land, other land, and on the owner of land over which 

the new path is created. The aim is to ensure that those specific considerations are taken into account in deciding whether 

confirmation of the order is expedient. There is nothing improbable in the drafter also intending other relevant 

considerations to be taken into account. Thirdly, the use of the word “expedient” is, as the judge held, not conclusive but is 

an indication, read in context, that the decision to confirm involves a broad judgment which must include consideration of 

the specified matters but is not limited to them.

 

34.  Fourthly, the question of whether the interests of the landowner are such as to be capable of being relevant to the 

question of whether it is expedient to confirm the order depends on the proper interpretation of the section. For the reasons 

given, those interests may in an appropriate case be a material consideration, along with the specified considerations and 

any other relevant consideration. It will be a matter for the decision-maker to weigh the different considerations and 

determine whether or not confirmation of the order is expedient. Fifthly, I do not agree that the public interest is limited to 

matters that are already taken into account in the order making and confirming process. It is easy to identify a wide range 

of situations where it may be expedient in the public interest to divert a section of path, for example, to protect a particular 

natural or man-made feature of the landscape. If that were the reason for making the order, those reasons could be a 

relevant consideration in considering whether it was expedient to confirm the order. In any event, even if the public 

interest were limited in the way submitted, that would not of itself provide a reason for departing from the clear meaning of 

the section and preventing other relevant considerations (here the interests of the landowner) being taken into account. 

Similarly, any potential difficulty in protecting the interests of another landowner who may be adversely affected if the 

third stage envisaged by section 119(6) of the 1980 Act is interpreted as involving, among other considerations, the 

interests of the landowner which prompted the making of the order, does not detract from what I consider to be the proper 

interpretation of that provision. The question is whether section 119 , properly interpreted, was intended to permit the 

adverse effects contemplated by paragraphs (a) to (c) to be balanced against other considerations. There is no reason to 

assume that Parliament would have intended the interests of the other landowner to prevail in all circumstances, no matter 

now *219 strong other competing considerations were. In the circumstances, this factor does not assist in the interpretation 

of section 119 .

 

35.  Next, Mr Laurence and Mr Adamyk relied upon subsequent legislation which, they submitted, assisted in resolving the 

ambiguities in section 119 . First it is submitted that the amendment of section 119 by the insertion, in 2000, of section 

119(6A) , indicated that Parliament regarded the factors specified in paragraphs (a) to (c) to be exhaustive, hence the need 

to amend section 119 to provide for an additional factor to be taken into consideration. In my judgment, section 119(6A) 

was inserted to ensure that any material provision of a rights of way improvement plan was taken into account. In effect, it 

provides that such material provisions are a mandatory consideration. That follows from the words used in section 119(6A) 

. The Secretary of State “is to have regard” or the council “are to have regard” to that consideration when deciding whether 

or not to confirm an order. The sub-section was not inserted to enable an additional matter to be taken into consideration 
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because it could not otherwise be taken into account. Rather, it was intended, as the wording demonstrates, to provide that 

it must be taken into account along with the other specified considerations and any other relevant matter.

 

36.  Mr Adamyk relied on a series of provisions enacted after section 119 was enacted. He submitted that the appellant 

could rely upon the later statutory provisions as an aid to interpreting the earlier section 119 of the 1980 Act as that section 

was ambiguous. He relied, principally, upon a dictum of Lord Sterndale M.R. in Cape Brandy Syndicate v Inland Revenue 

Commissioners [1921] 2 K.B. 403 and dicta of judges in subsequent cases approving that dictum. Lord Sterndale M.R. said 

at pages 414-415 of his judgment in Cape Brandy that “subsequent legislation on the same subject may be looked at in 

order to see what is the proper construction to be put upon an earlier Act where that earlier Act is ambiguous”. Mr Adamyk 

relied upon the dictum of Lord Buckmaster in Ormond Investments Co Ltd v Betts (Inspector of Taxes) [1928] A.C. 143, at 

page 156 , that “by ‘any’ ambiguity is meant a phrase fairly and equally open to divers meanings”.

 

37.  Against that background, Mr Adamyk relied on two sets of provisions, which provided for the making of stopping-up 

and diversion orders for paths crossing a railway where that was expedient in the interests of the safety of members of the 

public ( sections 118A and 119A inserted in the 1980 Act by the Transport and Works Act 1992 ) and for the purpose of 

preventing or reducing crime or protecting pupils or staff of a school ( sections 118B and 119B inserted in the 1980 Act by 

the Countryside and Rights of Way Act 2000 ). In each case, the power to confirm was expressed to be exercisable where 

it was expedient to do so “having regard to all the circumstances and in particular” certain specified matters. Mr Adamyk 

submitted that Parliament used that form of words to indicate that the decision-maker was entitled to have regard to all 

circumstances and, relied upon that as an indication that the earlier enacted provision, section 119 , was not intended to 

enable the decision-maker to have regard to all the circumstances and was only intended to enable the decision-maker to 

have regard to the matters specified in paragraphs (a) to (c). Further, he submitted that when, also in 2000, the 1980 Act 

was amended to insert section 119D , dealing with the diversion of highways forming part of or adjacent to a site of special 

scientific interest, Parliament provided for the order to be confirmed where the decision-maker was satisfied it was 

expedient “having regard to the effect” of certain specified matters. That is, that the amendment in 2000 expressly did not 

use the phrase “having regard to all the *220 circumstances” which, Mr Adamyk submitted, indicated that Parliament drew 

a distinction between that phrase and “having regard to” and that assisted in interpreting the meaning of that phrase in the 

1980 Act .

 

38.  First, I do not consider that it is necessary or legitimate to use the later enactment relied upon to interpret section 119 

of the Act . The meaning of that section is clear, unambiguous and free from all reasonable doubt. In truth, the reference to 

later enactments seeks to introduce ambiguity where there is none, rather than resolving a genuine ambiguity.

 

39.  Secondly, the circumstances surrounding the amendments made in 1992 and 2000 differ from the situation that arose 

in Cape Brandy and the other cases relied upon. Each of the two sets of amendments were dealing with discrete issues 

where a stopping up or diversion order was made for one particular purpose – safety in one case, and crime prevention and 

reduction and protection of pupils and staff at a school in the other. They were not seeking to amend the provisions 

governing public path diversion orders provided for by section 119 of the 1980 Act . Equally, section 119D of the 1980 

Act , inserted in 2000, was dealing with a discrete issue, namely the effect of a highway on a site of special scientific 

interest. I do not consider that the inclusion, or absence, of reference to “all the circumstances” in the amendments made in 

1992 or 2000 is to be taken as an indication of what Parliament intended when enacting section 119 of the 1980 Act .

 

40.  Thirdly, and in any event, I doubt that statutory provisions providing for the confirmation of orders where it is 

expedient to do so “having regard to all the circumstances, and in particular, the effect” or “having regard to the effect” of 

certain specified matters were intended to have a dramatically different scope. In each case, in my judgment, the form of 

words used indicate that the decision-maker must have regard to the matters specified but may have regard to other 
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circumstances in so far as they are relevant.

 

41.  Finally, I deal with ground 8 of the notice of appeal. Mr Laurence submitted that the inspector erred in relying on 

Young as authority for the proposition that the third stage of the confirmation process involved a balancing exercise. As the 

judge accepted, Young is not authority for that interpretation as it was dealing with a different issue and the inspector (and 

the Planning Inspectorate Advice Note) overstated the effect of Young . Mr Laurence submitted, however, that the judge 

erred in concluding that that did not lead the inspector to err in law. He submitted that the inspector might have reached a 

different conclusion if she had not, erroneously, relied upon Young . I agree with the reasoning of the judge on this issue. 

There is no prospect that the reliance on Young led the inspector to err in her consideration of whether it was expedient to 

confirm the Order. The interpretation that she adopted was one set out by Ouseley J in Weston and is the interpretation that 

I consider is correct. The approach adopted by the inspector was, therefore, based on a correct understanding of section 

119 of the 1980 Act .

 

Conclusion

42.  In deciding whether it is expedient to confirm a public path diversion order in the exercise of the power conferred by 

section 119(6) of the 1980 Act , the decision-maker must have regard to the effect of the matters specified in paragraphs 

(a) to (c) (and any material provision of a rights of way improvement plan) and may have regard to any other relevant 

matter, including if appropriate the interests  *221 of the owner or occupier of the land over which the path currently 

passes, or the wider public interest. The judge was correct in holding that the inspector had not erred in her approach to 

deciding whether it was expedient to confirm the Order. I would, therefore, dismiss the appeal.

 

 

Lady Justice Elisabeth Laing:

 

43.  I agree.

 

 

Lady Justice King:

 

44.  I also agree.

 

  Edward Peters, Falcon Chambers. *222
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Judgment

Mr Justice Ouseley:

1.  The Ramblers’ Association challenge, under paragraph 2 of Schedule 2 to the Highways Act 1980 , the decision of an 

Inspector appointed by the Secretary of State for the Environment, Food and Rural Affairs given on 16 November 2011, 

whereby he confirmed an order known as the Oxfordshire County Council Bodicote Footpath No 8 (Part) and Bloxham 

Footpath No 2 (Part) Public Path Diversion Order 2008 . This order diverted part of the footpaths referred to in the order 

onto a different alignment over part of their route.

2.  The application for the order had been made in 1994 by the previous owners of Bodicote Mill and it had been pursued 

by the current owners, who are the third and fourth defendants to this challenge. The order had been made by the 

Oxfordshire County Council, but it required the Secretary of State’s confirmation.

3.  The Inspector reached his decision following an inquiry at which a number of individual objectors and, in particular, the 

Bodicote Parish Council (though at one point a supporter) had expressed their opposition to the order. The Inspector said in 
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his conclusions, in relation to the order being confirmed, this:

“Confirmation of the Order would lead to a significant decrease in public enjoyment of the path 

between Bodicote and Bloxham, although not greatly so (paragraph 59). It would lead to a very 

significant increase in the privacy and a significant increase to the security of the applicants. It 

seems to me that I should take into account that the effect on public enjoyment might be lasting 

whereas the applicants will benefit only for as long as they occupy the Mill although, as I noted 

above, future owners would probably benefit too. I should also take into account, I consider, that 

the enjoyment of a greater number of people would be affected while only those resident at the 

Mill would immediately benefit from confirmation of the Order. On the other hand people’s 

enjoyment of the path would be affected principally only when they were walking the diverted 

path, while the benefit to the applicants would be felt continually. It is a difficult balance to make, 

but overall I conclude that the interests of the applicants prevail, and that it is expedient to 

confirm the Order.”

 

 

4.  In paragraph 70, under the heading “Other matters”, the Inspector said:

“I mention here two arguments which were each raised in a number of objections. The first is that 

because the applicants knew of the existence of the footpath when they bought the Mill it is not 

legitimate for them to expect that it should be diverted. The second argument is that if this 

diversion is allowed it might set a precedent for the diversion of other paths which pass close to 

nearby mills. Understandable though these arguments might be, they are not relevant to the tests 

for confirmation set out in s119 of the 1980 Act.”

 

 

5.  It is conceded by the Secretary of State and by the two individual defendants and asserted by the claimant that the 

Inspector erred in law in treating those two matters as irrelevant. The Secretary of State was indifferent initially as to 

whether the decision should be quashed, but accepted in the end that he could not say that without those errors the 

Inspector’s decision would inevitably have been the same. The Westons contend that the decision would plainly and 

inevitably have been the same.

 

6.  The test which the claimants said needed to be satisfied but had not been, and which the Westons say had been satisfied, 

is the well-known test derived from Simplex GE (Holdings) Limited v Secretary of State for the Environment [1989] 57 

P&CR 306 . In that test, the Court of Appeal pointed out that where it was found or conceded that a decision was unlawful, 

as is the case here, the discretionary power in the court not to quash it because of an error by an Inspector should only be 

exercised if the court was satisfied that its decision could not have been different had he not made the error. It is a high 

hurdle for someone to overcome, but not impossible.
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7.  However, as the case proceeded, the claimants sought to raise by recent amendment a wider argument about the way in 

which the Secretary of State should approach his task under section 119 of the Highways Act , with the implications which 

that had for the way in which a local authority should approach its task under section 119(1) .

 

8.  The Secretary of State and the defendants disagree with the approach contended for by the claimants, which contend, 

through Mr Laurence QC, that an understanding of the statutory structure would affect the way in which at various stages 

an Inspector had to consider the various factors. Those factors included not just the ones erroneously omitted for 

consideration in paragraph 70, but also the loss of the historical integrity of the footpath through its diversion. No 

concession has been made by the Secretary of State in relation to that aspect.

 

9.  The Oxfordshire County Council, though the affected Highway Authority, has not appeared or made representations in 

relation to the wider issue, though they are capable of affecting its task.

 

10.  I turn to section 119 of the Highways Act 1980 . Sub-section (1) provides:

“Where it appears to a council as respects a footpath, bridleway or restricted byway in their area 

(other than one that is a trunk road or a special road) that, in the interests of the owner, lessee or 

occupier of land crossed by the path or way or of the public, it is expedient that the line of the 

path or way, or part of that line, should be diverted (whether on to land of the same or of another 

owner, lessee or occupier), the council may, subject to subsection (2) below, by order made by 

them and submitted to and confirmed by the Secretary of State, or confirmed as an unopposed 

order,—

 

(a)  create, as from such date as may be specified in the order, any such new footpath, bridleway 

or restricted byway as appears to the council requisite for effecting the diversion … ”

 

 

11.  It is contended by Mr Laurence that those words contained two components: the first is an expediency issue; and 

second, by virtue of the words “the council may”, a discretion in the light of the answer given to the expediency question. 

That structure is not as such in issue, but the way in which the two factors inter-mesh is at issue.

 

12.  By sub-section (6) , it is provided:

“The Secretary of State shall not confirm a public path diversion order, and a council shall not 

confirm such an order as an unopposed order, unless he or, as the case may be, they are satisfied 

that the diversion to be effected by it is expedient as mentioned in subsection (1) above, and 

further that the path or way will not be substantially less convenient to the public in consequence 

of the diversion and that it is expedient to confirm the order having regard to the effect which—

 

(a)  the diversion would have on public enjoyment of the path or way as a whole,
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(b)  the coming into operation of the order would have as respects other land served by the 

existing public right of way, and

 

(c)  any new public right of way created by the order would have as respects the land over which 

the right is so created and any land held with it,

 

so, however, that for the purposes of paragraphs (b) and (c) above the Secretary of State or, as the 

case may be, the council shall take into account the provisions as to compensation referred to in 

subsection (5)(a) above.”

 

 

13.  Mr Laurence contends that this requires of the Inspector or the Secretary of State a two-stage process. First, the 

expediency question in sub-section (1) has to be asked and answered; then the question of convenience to the public has to 

be asked; but the third question which is at issue here is the second expediency question, having regard to the effect which 

the listed factors may have.

 

14.  By sub-section (8), Schedule 6 to the Act has effect as to the making and confirmation of Public Path Diversion 

Orders. Mr Laurence submits that section 119 has to be read as a whole and with the provisions of Schedule 6 because they 

are said to be relevant to the existence of a further discretion on the part of an Inspector or the Secretary of State, which 

has to be considered after the questions in section 119(6) have been answered.

 

15.  Paragraph 2(1)(b) of Part I of Schedule 6 provides that “if no representations or objections are duly made, or those that 

are made are withdrawn, the authority by whom the order was made … may … themselves confirm the order … ”

 

16.  Mr Laurence submits that that creates a discretion in the local authority to confirm or not to confirm the order. He also 

points out that the provisions of sub-paragraph (a) of 2(1) contain a similar discretion for the Secretary of State.

 

17.  By sub-paragraph (2) of 2 , where the Secretary of State, as here, has caused an inquiry or hearing to be held:

“…after considering the report of the person appointed to hold the inquiry or to hear 

representations or objections, [the Secretary of State] may, subject as provided below, confirm or 

make the order, as the case may be, with or without modifications.”

 

 

18.  That is said to contain, through the word “may”, a discretionary power in the Secretary of State to confirm or refuse to 

confirm, notwithstanding that the outcome of the analysis in section 119(6) may point in a different direction.
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19.  By a new provision in paragraph 2A, it is provided that certain decisions shall be made by a person appointed by the 

Secretary of State. Those decisions include the one at issue here.

 

20.  Mr Laurence submits that the upshot of those provisions is, as I have indicated in setting them out, that under 

sub-section (1) there is an expediency question and a discretion question. The same expediency question then arises in the 

first part of section 119(6) . After the “convenience” question, there then follows a second expediency question in section 

119(6) , and that is followed, he says, by a further discretionary power in the Schedule which has to be considered.

 

21.  Following that analysis, he says that the factors omitted in paragraph 70 and the actual historical integrity of the 

footpath fell to be considered in a different way from that in which they were considered. He submits that they fell to be 

considered when the Inspector was considering expediency under section 119(1) . They all fell also to be considered again 

in section 119(6) and again when the discretionary power that he says exists came to be considered. But he submitted that 

the structure had to be appreciated in order to understand that, if the questions and the factors were considered at different 

stages, the background to their consideration would be different, and that could affect the weight that was given to them at 

various stages and thus affect the outcome.

 

22.  He acknowledges that the structure which he contends for is complex, but says that that is a structure to which the 

statutory wording enjoins the court, is one which should be followed and is capable of giving rise to a difference in 

outcome.

 

23.  In my judgment, that analysis is untenable. It is unnecessarily complicated, repetitious and not borne out by the 

statutory provisions.

 

24.  First, it is clear to my mind that section 119(1) requires a Council, and hence the Inspector, to ask the question whether 

“it is expedient that the line of the path … should be diverted (whether on to land of the same or of another owner, lessee 

or occupier)” “in the interests of the owner, lessee or occupier of the land crossed by the path”.

 

25.  I have deliberately altered the order of the wording to illustrate that it matters not whether the phrase concerning the 

interests of the owner, lessee or occupier comes before the words “it is expedient”, comes immediately after them, or 

comes at the end of the quote. It is perfectly clear that those words concerning the interests of the owner govern the 

expediency issue at stage 1. The question for the Council and indeed the question for the Inspector is whether it is 

expedient in the interests of the land owner that the order be made. It is perfectly obvious why such a question has to be 

asked and answered at the outset. If it is not expedient in the interests of the land owner, it is difficult to see why the order 

would be made in the first place. But it is undoubtedly an important separate question.

 

26.  It is plainly not an all-embracing discretion because the Council would otherwise be obliged to make an order once it 

was satisfied that it was in the interests of the land owner that it be made. The purpose of the discretionary power is to 

enable the local authority to consider other relevant factors which, in my judgment, clearly do include those that are set out 

more specifically in section 119(6) and any other relevant matters.
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27.  When, however, the Secretary of State or Inspector is considering the section 119(1) expediency question under 

section 119(6) , he must do so by confining himself to what is expedient in the interests of the land owner. He is not at that 

stage concerned with the exercise of the discretionary powers which arises once a conclusion has been reached about what 

is expedient in the interests of the land owner. That wider class falls to be dealt with under the second expediency question 

in section 119(6) .

 

28.  Mr Laurence’s submissions accepted, at least at some stage as I understood them, that the expediency issue in section 

119(6) was not confined to the specific factors in sub-paragraphs (a) to (c), nor to the effect of compensation on the land 

onto which the path might be diverted. It could encompass the factors said to be unlawfully omitted in paragraph 70, and 

indeed the fact of historical integrity. In my judgment, that is the right approach to section 119(6) and expediency. It 

covers all considerations that are material. The fact that there is a focus given by the statute to specifying factors does not 

narrow down the scope of expediency in its application at that stage. That is by clear contrast with the scope of expediency 

in section 119(1) which is directed to what is expedient for the interests of the land owner.

 

29.  So far as the discretion which Mr Laurence contends arises is concerned, in my judgment it is clear that there is no 

further discretion. The Secretary of State has different powers where he, as Mr Buley points out, correctly, in his skeleton 

argument, is the recipient of a report from an Inspector. As he is the decision-maker, he may disagree with the conclusions 

of the Inspector, and that is why the Secretary of State “may” confirm or not confirm the order. That is because he is 

entitled to come to a different conclusion on the outcome of the statutory questions from that to which the Inspector has 

come.

 

30.  Where, however, the Inspector is the decision-maker, there is nothing to suggest that there is a residual discretion to 

come to a view other than that to which the answer to the questions of section 119(6) would otherwise point. I cannot 

conceive of circumstances in which, having properly answered the section 119(6) questions and concluded that it was 

expedient in relation to both questions that the diversion order be made, an Inspector (or Secretary of State) rationally 

could say that nonetheless the order should not be confirmed. It is difficult to see what factors could animate such a 

decision which were not relevant to the expediency issues under section 119(6) . The fact that such a discretion could only 

lead, if exercised adversely to the decision which would otherwise be arrived at, to an irrational basis, strongly supports my 

view that the discretion does not exist at all. A discretion only to act unlawfully is a discretion scarcely worth having.

 

31.  The Inspector, therefore, made no error in the structure of his approach. But even if his structure had been wrong, I 

cannot see that such an error in structure could conceivably have affected the outcome of his decision-making. I found it 

difficult to follow how considering the same factor at different stages with a different background could lead to a different 

conclusion unless it was the result of utter confusion caused by the statutory structure for which Mr Laurence contends.

 

32.  I therefore now turn to consider what is said about the two factors which are said to be omitted erroneously in 

paragraph 70, and historical integrity of the path. In many ways this illustrates the issue.

 

33.  The question that has to be asked under section 119(1) is whether the diversion is expedient in the interests of the land 

owner. I cannot see that the question of whether the land owner bought knowing the footpath, or bought not knowing of it, 

or bought taking a chance that he might be able to obtain a diversion order, has got anything to do with whether it is 

expedient in his interests that the order be made. If it is more convenient, beneficial or advantageous to him, it is expedient 

in his interests. I cannot see either that the question of whether the order which set a disadvantageous precedent has 

anything to do with the expediency of the order in his interests, nor historical integrity. Those issues only arise when it 
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comes to the consideration of section 119(6) , the second question.

 

34.  Mr Laurence points to areas of concern for the Ramblers’ Association, such as where a land owner has set out to make 

use of the footpath less attractive by works at its edges, hostility en route, and so on, so as to support his expediency 

argument under section 119(1) or the first part of section 119(6) . I am not saying that there are no aspects of the conduct 

of a land owner which might be relevant when his interests are examined, but if they are irrelevant at that stage, they are 

capable of being relevant under section 119(6) .

 

35.  However, the question then arises whether the paragraph 70 issues were relevant at the second stage under section 

119(6) . I take precedence first of all. It is accepted that that is relevant and that the Inspector made an error of law in 

saying that it was irrelevant. But I am satisfied that it would be wrong to quash the decision on that account, and I am 

satisfied that the high threshold of Simplex is passed. There was no evidence, and none has been suggested to have existed, 

to justify any concern about precedence. The issue appears to have been presented in as general terms to the Inspector as 

those in which he dealt with the issue in paragraph 70. It would have been irrational on the basis of that generalised 

comment for an Inspector to have concluded that an order which was otherwise justified on a careful examination of the 

facts should be rejected.

 

36.  There are always real difficulties in the way of saying that something which is justified on its own merits should be 

refused lest another similar case, which must by the same token be equally good on its merits, be refused, and if that other 

case is bad on its merits, then it is merely a different case from the one before the Inspector. But I recognise that there may 

be circumstances in which a case is so identical to another that it would raise issues of consistency in the application of 

policy for different conclusions to be reached, and that an accumulation of such decisions could be seen to be harmful. But 

such an argument requires to be backed by evidence which could permit an Inspector to conclude that the point was a good 

one. Here there was no evidence which could have permitted a reasonable Inspector so to conclude. That is therefore 

plainly not a point which, had he expressed himself differently, could have made a difference. He would have been bound 

to say he could give no weight to this issue.

 

37.  The second issue concerns what he describes as the contention that it was not legitimate for the applicants to expect 

that the path should be diverted. It is not entirely clear how the point was put because it is, after all, entirely legitimate for 

the land owner to make or, in this case, to pursue an application made by a predecessor in title, and in particular where the 

section 119(1) test has been regarded as fulfilled by the County Council, who have submitted it for confirmation to the 

Secretary of State. It appears that the argument, which the Inspector referred to as understandable, was no more and no less 

than the argument that if a person purchases property knowing that it is subject to a footpath, his application to divert it 

should be regarded as less persuasive, regardless of the other merits, on that count. 

 

38.  It is plain that there is no statutory bar to a person making an application in circumstances where they have acquired 

the property with knowledge. Indeed, that would normally be the position that appertains, otherwise one is looking at 

existing land owners who bought before the footpath existed and those who inherited the property.

 

39.  I have very real doubts as to whether the concession made by the Secretary of State that this factor is legally relevant 

can be correct, any more than it could be correct that a person who makes an application for planning permission on 

property he owns is to face an argument that he ought not to have bought the property for that purpose because he knew 

that the relevant building did not exist on it.

166



Ramblers’ Association v Secretary of State for the..., 2012 WL 4888676...

© 2022 Thomson Reuters. 9

 

40.  There may be circumstances in which such an approach could be a legitimate counter to reliance by the purchaser on 

certain very personal circumstances that must have weighed in his mind at the time of purchase. But here, although there is 

a particular personal circumstance, that is not one which appears to have been the focus of this particular attack. I am glad 

to say that because it would have been an extremely mean-spirited approach had it been. So the question of the relevance 

to the purchaser’s knowledge of the footpath at the time of purchase was dealt with at the level of generality which makes 

me strongly doubt its legal relevance, the Secretary of State’s concession notwithstanding.

 

41.  In these circumstances, had the Inspector said that the fact that they had bought with knowledge that there was a 

footpath was relevant, he would have had to continue by saying that they had bought with knowledge that there was an 

application made by a predecessor which was being pursued; he would still have pointed out that there would be 

successors in title in due course who would also benefit from the diversion order since it runs with the land and is not 

personal.

 

42.  As I say, all those factors give weight to my concern about the concession that this issue is relevant at all. But if it is 

relevant, it is not an issue which, simply and generally expressed as it was, could have been given any weight, and 

certainly none, notwithstanding that the Inspector said it was overall a difficult balance to make, which could conceivably 

fairly or rationally have led to a different decision.

 

43.  The final point concerns historical integrity. The Inspector in fact spends between paragraphs 51 and 58 dealing with 

the extent to which there would be an impact on such enjoyment as users of the footpath gained from knowing or believing 

that they were using a footpath of historic interest. The Inspector noted that it was not clear that the route on the definitive 

map was an unchanged historical route and explained why. He said:

“The idea that if one walks the current path one is necessarily walking in the footsteps of many 

previous generations is misconceived, in my view.”

 

But he did accept that the mill, close to which the footpath currently passes, was an ancient site even if the current building 

was relatively recent.

 

44.  There can be no criticism, nor was any made, of his treatment of the enjoyment of the historical integrity of the path. 

Rather a different point was made, which was that the Inspector had not taken account of the fact of historical integrity of 

the path regardless of the contribution that made to the enjoyment of the path. No concession was made by the Secretary of 

State in relation to this matter, as I understand it. It is a difficult point to make given that, in paragraph 53, the Inspector 

does deal with the extent to which the path has any historical integrity. But, in any event, Mr Laurence accepts that the 

precise distinction between the enjoyment of historical integrity and the fact of historical integrity, regardless of whether it 

is enjoyed or not, was not a point that was deployed before him. He says that it is a point which could have been picked up 

by the Inspector from the material before him.

 

45.  In my judgment, such a peripheral point, and not drawn to his attention, is not one which can found a challenge to the 

lawfulness of the decision. It is very much a point on the margin of the case, which, if consideration specifically is required 

167



Ramblers’ Association v Secretary of State for the..., 2012 WL 4888676...

© 2022 Thomson Reuters. 10

to be given to it, does at least require the person who seeks to benefit from it to raise it in their submissions to the 

Inspector.

 

46.  For all those reasons, notwithstanding the admitted errors, I refuse to quash this decision in the exercise of my 

discretion.

 

47.  MR BULEY: My Lord, I am very grateful. I should just mention one very minor point for the transcript. Mr Lord said 

the Simplex case as being 1987; it was 1989.

 

48.  MR JUSTICE OUSELEY: Thank you.

 

49.  MR BULEY: My Lord, I have an application to make. Before I make it, I should draw attention to a slightly unusual 

feature of the costs position. Can I ask my Lord just to take up the factual bundle for a moment?

 

50.  MR JUSTICE OUSELEY: Just give me a moment.

 

51.  MR BULEY: Yes, of course.

 

52.  MR JUSTICE OUSELEY: The trial bundle?

 

53.  MR BULEY: Exactly, yes, sorry. (Pause)

 

54.  MR JUSTICE OUSELEY: Yes.

 

55.  MR BULEY: And if my Lord can turn up page 60 at tab 7. This was a consent order providing for the third and fourth 

defendants to be joined, and my Lord will see point 4 in the order was that there should be no order as to costs between the 

claimant and the third and fourth defendants, which is no doubt why my Lord will not see Mr Simpson jumping to his feet.

 

56.  MR JUSTICE OUSELEY: So that is it?

 

57.  MR BULEY: My Lord, I do have an application for costs, and I do not seek my full costs of the proceedings for 

reasons that my Lord will appreciate, namely we offered various consent to judgment. What we do make clear is that if the 

case proceeded to trial, and if the wider matters which we have vigorously contested were to continue to be contested, then 

we would seek our costs arising out of that. So I do have an application for my costs of effectively fighting the case on 

those issues from September and my costs of today. My Lord, I doubt a schedule has reached you. It may be that I should 
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just hand one up. I do not know if my Lord needs to hear me further on the principle at this stage.

 

58.  MR JUSTICE OUSELEY: No. Do you want to say anything, Mr Laurence?

 

59.  MR LAURENCE: No, my Lord.

 

60.  MR JUSTICE OUSELEY: There will be an order for costs in the sum in the schedule.

 

61.  MR BULEY: I am very grateful. Thank you.

 

62.  MR LAURENCE: Could I raise one thing myself, my Lord?

 

63.  MR JUSTICE OUSELEY: Yes.

 

64.  MR LAURENCE: I will ask formally, if I may, for permission to appeal. But, my Lord, just on the judgment, your 

Lordship referred to, and I know this can easily be put right, but you referred to section 119(2)(b) , I think it was, and you 

linked that with my question 2. My question 2 in fact is directed to the words in sub-section (6) , “further that the path or 

way will not be substantially less convenient to the public in consequence of the diversion”, and therefore it is a matter for 

your Lordship how you put that right. What I was effectively saying, if you remember, was that there could have been a 

question 5.

 

65.  MR JUSTICE OUSELEY: You are quite right.

 

66.  MR LAURENCE: My Lord, the other point I noticed was that at one point where your Lordship began the sentence 

along the lines of, “I cannot conceive of circumstances in which the Secretary of State may conclude”, you used the word 

“made” twice when I think you meant “confirmed”.

 

67.  MR JUSTICE OUSELEY: If both of those are in, that would be very helpful. Thank you very much, Mr Laurence.

 

68.  I refuse leave, but I will extend time for you to consider if you want go further. It is a second appeal, is it not? Do you 

not have to go to the Court of Appeal straight away?

 

69.  MR BULEY: It is a slightly moot point. It is an application under the schedule rather than an appeal. I think it may not 

be a second appeal. Perhaps my Lord can rule on it.
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70.  MR JUSTICE OUSELEY: What I am going to do is I am going to extend time for you to apply to the Court of Appeal 

for appealing until two weeks after you receive the approved transcript.

 

71.  MR LAURENCE: I am sorry, my Lord?

 

72.  MR JUSTICE OUSELEY: I extend time until two weeks after you receive the approved transcript in which to lodge 

the notice of appeal.

 

73.  MR LAURENCE: Would you give me more than that if I get the transcript tomorrow, for example?

 

74.  MR JUSTICE OUSELEY: You will not. You can make your application within two weeks. I think you normally have 

two weeks, do you not?

 

75.  MR BULEY: I think it is normally three.

 

76.  MR JUSTICE OUSELEY: You can have three weeks from when you receive the approved transcript to make your 

application.

 

77.  MR LAURENCE: Thank you for anticipating that application.

 

 

Crown copyright
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2-199 Diversion of footpaths , bridleways and restricted byways

Encyclopedia of Highway Law and Practice

Volume 1

Part II - Highways Act 1980

Highways Act 1980

Section 119

119.— Diversion of footpaths [, bridleways and restricted byways]

2-199

(1) [Where it appears to a council as respect a footpath [, bridleway or restricted byway] in their area (other than 

one that is a trunk road or a special road) that, in the interests of the owner, lessee or occupier of land crossed by 

the path or way or of the public, it is expedient that the line of the path or way, or part of that line, should be 

diverted (whether on to land of the same or] of another owner, lessee or occupier), the council may, subject to 

subsection (2) below, by order made by them and submitted to and confirmed by the Secretary of State, or 

confirmed as an unopposed order—

(a) create, as from such date as may be specified in the order, any such new footpath [, bridleway or restricted 

byway] as appears to the council requisite for affecting the diversion, and

(b) extinguish, as from such date as may be [specified in the order or determined] in accordance with the 

provisions of subsection (3) below, the public right of way over so much of the path or way as appears to the 

council requisite as aforesaid.

An order under this section is referred to in this Act as a “public path diversion order.”

(2) A public path diversion order shall not alter a point of termination of the path or way—

(a) if that point is not on a highway, or

(b) (where it is on a highway) otherwise than to another point which is on the same highway, or a highway 

connected with it, and which is substantially as convenient to the public.

[(3) Where it appears to the council that work requires to be done to bring the new site of the footpath [, bridleway 

or restricted byway] into a fit condition for use by the public, the council shall—

(a) specify a date under subsection (1)(a) above, and

(b) provide that so much of the order as extinguishes (in accordance with subsection (1)(b) above) a public 

right of way is not to come into force until the local highway authority for the new path or way certify that the 

work has been carried out.]

(4) A right of way created by a public path diversion order may be either unconditional or (whether or not the right 
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of way extinguished by the order was subject to limitations or conditions of any description) subject to such 

limitations or conditions as may be specified in the order.

(5) Before determining to make a public path diversion order [on the representations of an owner, lessee or 

occupier of land crossed by the path or way, the council may require him] to enter into an agreement with them to 

defray, or to make such contribution as may be specified in the agreement towards,—

(a) any compensation which may become payable under section 28 above as applied by section 121(2) below, 

or

(b) where the council are the highway authority for the path or way in question, any expenses which they may 

incur in bringing the new site of the path or way into fit condition for use for the public, or

(c) where the council are not the highway authority, any expenses which may become recoverable from them 

by the highway authority under the provisions of section 27(2) above as applied by subsection (9) below.

(6) The Secretary of State shall not confirm a public path diversion order, and a council shall not confirm such an 

order as an unopposed order, unless he or, as the case may be, they are satisfied that the diversion to be affected by 

it is expedient as mentioned in subsection (1) above, and further that the path or way will not be substantially less 

convenient to the public in consequence of the diversion and that is expedient to confirm the order having regard to 

the effect which—

(a) the diversion would have on public enjoyment of the path or way as a whole,

(b) the coming into operation of the order would have as respects other land served by the existing public right 

of way, and

(c) any new public right of way created by the order would have as respects the land over which the right is so 

created and any land held with it,

so, however, that for the purposes of paragraph (b) and (c) above the Sec retary of State or, as the case may be, the 

council shall take into account the provisions as to compensation referred to in subsection (5)(a) above.

“(6A) The considerations to which—

(a) the Secretary of State is to have regard in determining whether or not to confirm a public path diversion 

order, and

(b) a council are to have regard in determining whether or not to confirm such an order as an unopposed order,

include any material provision of a rights of way improvement plan prepared by any local highway authority whose 

area includes land over which the order would create or extinguish a public right of way.”

(7) A public path diversion order shall be in such form as may be prescribed by regulations made by the Secretary 

of State and shall contain a map, on such scale as may be so prescribed,—

(a) showing the existing site of so much of the line of the path or way as is to be diverted by the order and the 

new site to which it is to be diverted,
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(b) indicating whether a new right of way is created by the order over the whole of the new site or whether 

some part of it is already comprised in a footpath [, bridleway or restricted byway], and

(c) where some part of the new site is already so comprised, defining that part.

(8) Schedule 6 to this Act has effect as to the making, confirmation, validity and date of operation of public path 

diversion orders.

(9) Section 27 above (making up of new footpaths [, bridleways and restricted byways]) applies to a footpath [, 

bridleway or restricted byway] created by a public path diversion order with the substitution, for references to a 

public path creation order, of references to a public path diversion order and, for references to section 26(2) above, 

of references to section 120(3) below.

Amendments

The words in square brackets in subss.(1) and (5) were substituted by the Wildlife and Countryside Act 1981 (c.69) s.63 and 

Sch.16, which came into operation on February 28, 1983 (SI 1983/20). Draft orders prepared and notices given under para.1 

prior to the commencement date are unaffected by these amendments.

The words in square brackets in subs.(1)(b) and the whole of subs.(3) were substituted and subs.(6A) was inserted by the 

Countryside and Rights of Way Act 2000 Sch.6 with effect from February 12, 2003 in relation to England, and with effect 

from May 31, 2005 in relation to Wales save that subs.(6A) took effect from April 1, 2004 in relation to Wales.

The references in square brackets to “restricted byway” in the headnote and subss.(1), (3), (7) and (9) were inserted by the 

Restricted Byways (Application and Consequential Amendment of Provisions) Regulations 2006 (SI 2006/1177) with effect 

from May 2, 2006 in England and May 11, 2006 in Wales.

 

Derivation

2-199.1

1959, s.111; 1968, Sch.3 Pt I; 1972, Sch.21 para.31.

 

Definitions

2-199.2

“bridleway”: s.329(1)(2).

“council”: s.329(1).

“footpath”: s.329(1)(2).

174



2-199 Diversion of footpaths , bridleways and restricted byways, UKBC-ENHIGHW...

© 2022 Thomson Reuters. 5

“highway”: s.328(1).

“land,” “lessee” (see “lease”) and “owner”: s.329(1).

“public path creation order”: ss.16(1), 329(1).

“special road” and “trunk road”: s.329(1).

 

Relevant Regulations

Public Path Orders Regulations 1993 (SI 1993/11), see below at para.4-1253.

Rights of Way (Hearings and Inquiries Procedure) (England) Rules 2007 (SI 2007/2008), see below at para.4-3669.

Local Authorities (Recovery of Costs for Public Path Orders) Regulations 1993 (SI 1993/407), see below at para.4-1272.

 

Guidance for Local Authorities

England: Rights of Way Circular 1/2009, see below at para.6-1861.

Wales: Welsh Circular Nos 44/90 “Rights of Way Act 1990”, see below at para.6-1331/2; 5/93 “Public Rights of Way”, see 

below at para.6-1451 and 6/93 “Recovery of Costs of Public Path and Rail Crossing Orders”, see below at para.6-1457.1.

 

General Note

2-200

An authority (see the notes to s.118 above) may make a public path diversion order if satisfied that the diversion is in the 

interests of the owner or occupier or lessee of the land or, alternatively, is in the public interest. This provision was 

substituted by the Wildlife and Countryside Act 1981 and is considerably wider than the previous version of the section 

which had required that the diversion should either secure the more “efficient use” of the land or that it would provide a 

shorter or more commodious route. The order is subject to the confirmation of the Secretary of State for the Environment and 

creates a new way and extinguishes the old.

A diversion order may be made on the application of the owner, lessee or occupier of the whole of the land crossed by the 

part of the path or way to be diverted or it may be made by the relevant authority on its own initiative—e.g. where the 

diversion is considered to be in the public interest.

The Structure of the section: the statutory discretion

The structure of this statutory provision has some similarities to that contained in s.118 above. The section starts by 

investing in the local highway authority an inherent discretion in determining whether the statutory requirements have been 

met—encompassed in the words “Where it appears to a local highway authority…” The statutory requirements themselves 

are not absolutes. The authority has to conclude that, “in the interests” of the owner etc or of the public it is “expedient that 

the line of the path or way, or part of that line, should be diverted”. Finally, the decision to make the order is expressed as a 

power—they “may” make the order. The existence of this discretion has been accepted by the court in Hargrave v Stroud 

DC [2002] EWCA Civ 1281. Per Schieman, L.J. at para. 15:
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”On the face of the subsection therefore the authority has a discretion as to whether or not to make an order. I 

do not consider that the mere fact that it is expedient in the interests of the owner that the line of the path 

should be diverted means that Parliament has imposed on the authority a duty to make such an order once it 

is satisfied that this condition precedent has been fulfilled.”

 

Notwithstanding the different discretionary elements, if a Council obviously took into account irrelevant factors or failed 

to take into relevant factors or otherwise acted unreasonably the decision could be open to challenge; see Padfield v 

Minister of Agriculture, Fisheries and Food [1968] A.C. 997;Secretary of State for Education and Science v Tameside 

MBC [1977] A.C. 1014; Hargrave v Stroud DC (above); Ashbrook v East Sussex CC [2002] EWCA Civ 1701.

Once made, the order may be the subject of objections. The submission of objections removes the power of the local 

highway authority to confirm the order itself. To obtain confirmation the order must be submitted to the Secretary of State. 

However this does not mean that local authority must submit the order to the Secretary of State. It now seems settled that a 

local authority has a discretion whether or not to submit the order i.e. whether or not to proceed with the order: Hargrave v 

Stroud DC (above), per Schieman, L.J., at para.19

”There is no express provision as to what is to happen in the, no doubt rare, case of the authority changing 

their mind as to the desirability of diverting the footpath after having made an order. But for my part I see no 

reason why, other things being equal, they should not change their mind. There is often in these questions no 

blindingly right answer. …I can see no reason why one should construe this Act of Parliament in such a way 

as to put the authority into a straitjacket where it must continue the process just because it has started it.”

 

Buxton, L.J. made the point equally forcefully, at para.33

”I therefore approach section 119 on the basis that it would need clear words in the section to impose upon 

the Council the initial obligation to make an order once an application is made to it. Far from there being the 

words in that sense there are in my judgement clear words in the opposite direction, by the use by Parliament 

of the word ‘may’ in s.119(1). True it is that on one reading of the section it might be said in literal terms that 

the licence to the Council to exercise its discretion extends only to the making of the order, and not to the 

submission of the order to the Secretary of State. But that is only one possible reading of the section. On 

another reading, even of the literal words, the discretion of the Local Authority continues past the stage of the 

making of the order and into the stage of considering whether to submit the order to the Secretary of State. In 

light of the background considerations that I have already ventured to refer to, it seems to me that the latter 

reading is by far the more cogent interpretation of this section. As my Lord has said, the process of inquiry 

and the process of consideration will be a continuing one, and indeed the Local Authority not only may, but 

ought to, retain an open mind on whether or not it can support the propositions originally put before it in the 

light of local reaction.”

 

It follows, equally, that the Secretary of State or his Inspector, when making their decision, have a discretion whether or 

not to confirm the order.

The statutory criteria

Like s. 118 this section sets out the matters to which the decision maker is to have regard differently in subs.(1) (the order 

making stage) and subs.(6) (the order confirmation stage). At the order making stage the issues are whether it is expedient 

in the interests of the landowner, lessee or occupier or in the interests of the public, that the order should be made. At the 

confirmation stage, the decision maker has again to be satisfied as to these matters and also

”that the path or way will not be substantially less convenient to the public in consequence of the diversion 

and that it is expedient to confirm the order having regard to the effect which—

  (a)the diversion would have on the enjoyment of the path or way as a whole,

 (b)the coming into operation of the order would have as respects other land served by the existing public 
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right of way, and

 (c)any new public right of way created by the order would have as respects the land over which the right 

is so created and any land held with it …”

However, the decision maker is also to take into account the provisions for compensation in subs.(5). A landowner whose 

land simply adjoins the line of the new way will not fall within the category of land affected by the creation of the new 

way under para.(c) above: see Allen v Bagshot RDC (1971) 69 L.G.R. 33.

These provisions imply a lesser, or at least different, exercise at the stage when the order is made than is to be carried out 

by the confirming authority. There may be good reason why the consideration of the issues set out s.119(6) should be left 

to the confirmation stage. At that point, the extent of any public objection or support for the order will be better 

known-there may well have been a public inquiry to consider the objections.

In Ramblers Association v Secretary of State for the Environment Food and Rural Affairs [2012] EWHC 3333 (Admin) 

Ouseley J. accepted that the test which the local authority had initially to apply under subs.(1) was different from that 

applicable to the Secretary of State’s consideration under subs.(6) of whether or not to confirm the Order. At para.25 he 

said:

”The question for the Council and indeed the question for the Inspector is whether it is expedient in the 

interests of the land owner that the order be made. It is perfectly obvious why such a question has to be asked 

and answered at the outset. If it is not expedient in the interests of the land owner, it is difficult to see why 

the order would be made in the first place. But it is undoubtedly an important separate question.

 

26. It is plainly not an all-embracing discretion because the Council would otherwise be obliged to make an 

order once it was satisfied that it was in the interests of the land owner that it be made. The purpose of the 

discretionary power is to enable the local authority to consider other relevant factors which, in my judgment, 

clearly do include those that are set out more specifically in section 119(6) and any other relevant matters.

 

27. When, however, the Secretary of State or Inspector is considering the section 119(1) expediency question 

under section 119(6), he must do so by confining himself to what is expedient in the interests of the land 

owner. He is not at that stage concerned with the exercise of the discretionary powers which arises once a 

conclusion has been reached about what is expedient in the interests of the land owner. That wider class falls 

to be dealt with under the second expediency question in section 119(6).”

 

However, the expediency issue in s.119(6) was not confined to the specific factors in sub-paras (a) to (c), nor to the effect 

of compensation on the land onto which the path might be diverted. It covered all things material. Looking at the subs.(1) 

test, the question of whether the land owner bought knowing the footpath, or bought not knowing of it, or bought taking a 

chance that he might be able to obtain a diversion order, however, has nothing to do with whether it is expedient in his 

interests that the order be made. Nor did the question whether making the order might set a precedent. The precedent issue 

was capable of being a relevant issue under subs.(6). But, notwithstanding the fact that Secretary of State had conceded 

that the owners knowledge of the existence of the path at the time of their purchase of the property was relevant under 

subs.(6) (which the judge doubted) it was not one which could carry much weight.

See further on the application of the expediency issue in s.119(6) Open Spaces Society v Secretary of State for 

Environment, Food and Rural Affairs [2021] EWCA Civ 241 in which the Claimant sought to argue that the factors in 

sub-paras (a)–(c) were the only matters which could be taken into account when determining expediency. In that case, the 

Inspector had taken into account the benefit to the landowner of the diversion in terms of privacy and security when 

assessing expediency in s.119(6). The Court of Appeal held that all relevant factors were to be taken into account in 

assessing expediency, including any benefit to the landowner and any benefit to the enjoyment of the public. The factors 

specified in paras (a)–(c) were mandatory considerations, but other relevant matters could be considered. Per Lewis LJ at 

[25]–[27]:

”Section 119(1) sets out the circumstances in which a public path diversion order may be made, that is where 

it is in the interests of the landowner, lessee or occupier, or the public, to make such an order. The order has 

to be confirmed. The relevant decision-maker cannot confirm the order if it would not be in the interests of 
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the owner or occupier of the land or of the public. Put simply, if the diversion of the path would not, in fact, 

benefit the owner, or the public, the order should not be confirmed. Similarly, unless the decision-maker is 

satisfied that the path would not be substantially less convenient for the public as a result of the diversion, the 

order cannot be confirmed. Those two matters are necessary preconditions, or thresholds, to confirming the 

order.

 

Thereafter, the statute requires the decision-maker to form a judgment as to whether it is expedient to 

confirm the order. In considering that issue, the section ensures that the decision-maker must have regard to 

the effect of the order on certain matters, including the effect on public enjoyment of the path as a whole (not 

simply the length of the path that is to be diverted) and the effect on other land served by the existing path 

and on land which the newly diverted path would cross. The purpose underlying that stage of the 

confirmation process, therefore, is to ensure that those matters specifically set out in paragraphs (a) to (c), 

along with any other relevant matter (which could include the importance of the public interest, or the 

interests of the landowner or occupier in the diversion being made), are taken into account when reaching the 

decision on expediency.

 

Thirdly, as the judge below indicated, an interpretation of section 119(6) of the 1980 Act which limited the 

factors to be considered only to those mentioned in paragraphs (a) to (c) would have the result of excluding 

consideration of other factors that would potentially be factually relevant to the overall question of whether it 

is expedient to confirm the order diverting a path. The present case is a good example of such a situation. The 

footpath as a whole is approximately 3225 metres in length. The section of path proposed to be diverted is 

228 metres. As the inspector found, that diversion did affect the public enjoyment of the path (the factor 

referred to in subsection (a)) but that effect was “relatively minor”. There was no effect on other land (the 

factors referred to in paragraphs (b) and (c)). It would be odd if Parliament had intended that the question of 

expediency would be determined solely by reference to the relatively minor effect on the public enjoyment of 

the path and could not take into account the interests of the owner of the property and the fact that the path 

crossed through the garden of a private residence, giving views into a bedroom, a terrace and a croquet 

lawn.”

 

Under s.118 there has been some caselaw concerning these different tests and whether the decision maker may fall into 

error at the order making stage by taking into account matters to be determined at the confirmation stage; see para.2-198 

above.

Section 119(1) gives a discretion to the local highway authority. However, it has been suggested in R. (on the application 

of Hargrave) v Stroud DC (above) that the order making authority may still take into account the matters set out in 

s.119(6) in deciding whether to make the order in the first place and in deciding whether or not to refer the order to the 

Secretary of State if objections are lodged; per Schieman LJ at para.17:

”In my judgment the authority faced with an application to make a footpath diversion order is at liberty to 

refuse to do so. In considering what to do the Council is, in my judgment … entitled to take into account the 

matters set out in s.119(6). It would be ridiculous for the Council to be forced to put under way the whole 

machinery necessary to secure a footpath diversion order where it was manifest that at the end of the day the 

order would not be confirmed.”

 

However, the factors to be considered at the confirmation stage do have to be tackled carefully and systematically. In R. 

(on the application of Young) v Secretary of State for Food and Rural Affairs [2002] EWHC 844 (Admin) the court had to 

consider the relationship between the expediency test in subs.(6) and the consideration of whether or not the path was 

substantially less convenient to the public. It was pointed out that subs.(6) has three elements to it. First there is the 

consideration of expediency according to the test in subs.(1), i.e. whether it is expedient that the path should be diverted in 

the interests of the landowner or the public. Secondly, there is the test whether or not the path is substantially less 

convenient to the public in consequence of the diversion. Third there is the test whether it is expedient that the order should 

be confirmed having regard to the matters set out in subs.(6)(a)–(c), i.e. inter alia, having regard to the effect which the 

coming into operation of the order would have on public enjoyment of the path or way as a whole. The court took the view 
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that these were indeed three separate tests and that the Inspector had conflated the second and third tests in deciding not to 

confirm the Order by considering that the path was substantially less convenient by reason of its impact on the enjoyment 

of the public of the path or way as a whole. The decision was quashed. Turner J said:

 ”27… In my judgment the expression ’substantially less convenient to the public’ is eminently capable 

of finding a satisfactory meaning by reference to consideration of such matters as the length, difficulty 

of walking and purpose of the path. Those are features which readily fall within the presumed 

contemplation of the draftsman of this section as falling within the natural and ordinary meaning of the 

word ‘convenient’.

 28I find it not to have been within the contemplation of the draftsman that the considerations contained 

within subparagraphs (a) to (c) of subsection (6) should have been intended to qualify the word 

‘convenient’ as well as the expression ‘expedient to confirm the order having regard to the effect which.. 

.the diversion would have on public enjoyment of the path as a whole’.”

The significance of what might otherwise appear to be semantic distinction is that a substantial negative impact on 

enjoyment of a path (e.g. amenity) is to be balanced against the interests of the land-owner rather than to be considered as a 

bar to the confirmation of the order.

As to what might be taken into account in deciding whether or not an order is expedient in the interests of the landowner, 

the decision in Roberton v Secretary of State for the Environment [1976] 1 W.L.R. 371 may still be relevant. An 

application was made for the diversion of a footpath running near to the Chequers mansion house, on the ground that there 

was a real fear of an assassination attempt on the Prime Minister; the path ran within 275 yards of the terrace. The order for 

diversion was made under the former version of this subsection. Held, that in the circumstances the order was expedient 

“for securing the efficient use of the land” within the subsection. It may be noted, however, that the Hargrave decision 

(above) related to an application by a landowner on similar security grounds.

In R. (on the application of Ashbrook) v East Sussex CC [2002] EWCA Civ 1701 the question arose as to when a local 

authority might properly exercise its discretion to divert a highway which has been deliberately obstructed rather than 

seeking to enforce against the obstruction. The landowner had deliberately obstructed the right of way by erecting a large 

barn over it and by fencing off the line of the path and also by blocking it by placing a line of refrigeration units across it. 

He had failed to comply with notices from the local highway authority under s.143 and s.137ZA of the Highways Act 1980 

requiring him to remove the obstructions and had failed to comply with orders under s.137 of the 1980 Act from the 

magistrates court requiring him to do so. He did, however, apply for a public path diversion order which would have taken 

the path around the obstacles. That order was duly made by the local highway authority and was the subject of objections. 

Kate Ashbrook, an officer of the Ramblers Association, sought to challenge the decision of the local authority to make the 

Order on the grounds that the Council departed from its own published guidelines and that this departure defeated Ms 

Ash-brook’s own legitimate expectation as to how the Council would deal with the matter. The Council’s footpath officer 

had adopted informal guidelines as to the circumstances in which it would normally be prepared to make diversion orders. 

These were publicly available. In this Note the Council indicated that it would only make a diversion order in a case where 

a path had been obstructed by a structure or building if, inter alia, the removal of the obstruction was not considered 

reasonably achievable.

At first instance the court held that these guidelines did give rise to a legitimate expectation that the Council would be 

guided by its own policy and that, if it chose to depart from that policy it would have to give reasons for that choice. 

However, it was open to the Council to conclude that removal of the barn was not reasonably achievable. The Court of 

Appeal allowed the Claimant’s appeal, holding that the council should have taken into account the deliberate and persistent 

flouting of file law at the time when they decided whether or not to submit the order for confirmation. They had not done 

so and the decision should, therefore, be quashed.

The Council may require an applicant landowner, occupier or lessee to enter into an agreement with them to defray, or to 

make a contribution towards, any compensation which may be payable to a third party as a result of the making of the 

order and any expenses which may be incurred or recovered by the local highway authority in making the new way up to 

the standard required for use by the public: subs.(5).

The restrictions imposed by subsection (2)
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Subsection (2) does not allow an Order under s.119 to be made where the diversion would alter the point of termination of 

the highway unless three conditions are satisfied. First the new point of termination must be on a highway. Secondly, the 

point of termination must be on the same highway, or a highway connected with it, as the original point. Thirdly, the new 

point of termination must be substantially as convenient to the public as the point where they would otherwise have arrived 

on the original path. The purpose behind this provision is to ensure that, at the end of the diversion, the user of the path is 

still able to progress to his or her original destination on the public highway. There must, therefore be a public highway 

link to the original point of destination. This, of course, implies that part of the new route which the footpath user will have 

to use to get back to that original point of destination will be existing highway. Subs.(7)(b) also indicates that an Order 

may include within it part of an existing public path. However, it has been held that the section contemplates a diversion 

along a new path and not along an existing right of way. It would not appear to be permissible, therefore, to divert the path 

entirely along an existing right of way: R. v Lake District Special Planning Board Ex p. Bernstein, The Times, 3 February 

1982. See also R. (on the application of Ramblers Association) v Secretary of State for Defence [2007] EWHC 1398 

(Admin) which considered whether or not a path could be diverted in part or in toto onto existing highways under the 

particular provisions in the Defence Act 1842. In a case where the intended diversion did not involve the creation of any 

new path then the legal effect of an Order is, in reality, simply to stop up the existing highway and the requirements of 

s.118, or similar sections, must be satisfied.

Compare also the position under ss.247 and 257 of the Town and Country Planning Act 1990, below.

In R. v West Dorset DC [2002] EWHC 794 (Admin) the question arose as to what was to be regarded as the point of 

termination of the original path, and/or the diverted path. It was argued that where, as in the case in question, the footpath 

crossed other highways carrying greater rights (whether bridleways or all purpose roads) the line of the way which was 

co-incident with the other highway could not longer be said to fall within the definition of a footpath. A footpath is defined 

in s.329(1) as “a highway over which the public have a right of way on foot only”. The public right of way where the 

crossing highway occurred would be more than a right of way on foot. Logically, the path would terminate at that point. 

The contrary argument accepted by the court, however, was that the point of termination was always a question of fact, 

whilst the numbering of the path was a relevant factor so also were geographical factors and the destination which persons 

using the path are expecting to reach. Attention was also drawn to the fact that subs.(1) refers to the “line of the way” 

which might include the line of the way where it co-incided with a greater right of way carried by the crossing highway.

The replacement way may, however, be an unconditional right of way for the public or it may be subject to limitations or 

conditions — whether or not the way which it replaces was subject to those limitations or conditions: subs.(4).

Procedure leading to confirmation

Once made, the order has to be confirmed before it can take effect. The procedure that must be followed prior to 

confirmation is set out in Sch.6. The forms of the order and of the required public notices are set out in the Public Path 

Orders Regulations 1993 (SI 1993/11) (as amended), below. There are similar procedures where the order making 

authority is the Secretary of State himself.

Notice must be given stating the general effect of the order and informing the public that the order has been made and is 

about to be submitted for confirmation or to be confirmed as an unopposed order: Sch.6 para.1. A period of not less than 

28 days must be made available for representations or objections and the public must be informed where they can inspect 

the order. The notice must be published in at least one local newspaper, served on every owner, occupier or lessee of the 

land to which the order relates, on every council whose area includes the land to which the order relates and on various 

bodies which have required the authority to give them notice of such orders under sub-paras.(3A) and (3B) of Sch.6. The 

full procedural requirements are set out in Sch.6.

In Allen v Bagshot Rural District Council (1971) 69 L.G.R. 33, it was held that a person whose property lay alongside the 

route of a proposed diversion but who did not see the displayed notices until after the expiry of the time for objections 

could not claim that his interests had been prejudiced by a defect in the notice. Effectively he had lost his right to object to 

the order — any objection he might have had to the order (even if it had not been defective) would have not been duly 

made.
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If no representations or objections are made, or, if made, are withdrawn, the Secretary of State may confirm the order with 

or without modifications or the order-making authority may, instead of submitting the order to the Secretary of State, 

confirm the order itself. An unopposed order would still be confirmed by the Secretary of State in the following 

circumstances:

 • where an objection had been made but withdrawn after submission to the Secretary of State, or

 • where it is proposed that the order should be confirmed in a modified form because the Secretary of State alone has 

the power to confirm an order in a modified form.

If any representations or objections, duly made, are not withdrawn the Secretary of State must hold an inquiry or afford 

any person, by whom those representations or objections have been made, a hearing. Where a local authority is an objector 

there must be a local inquiry. R. v Secretary of State for the Environment Ex p. Slot , The Times, December 11, 1997, the 

Court of Appeal held that an Applicant for an Order may be a person whose representation triggers the right to an inquiry 

or hearing. After such an inquiry or hearing the Secretary of State may confirm the order with or without modifications of 

refuse to confirm the order.

When does the extinguishment take effect?

The effect of an Order under s.119 is “to create as from such date as may be specified in the order” the new path and to 

“extinguish, as from such date as may be specified in the order or determined in accordance with the provisions of 

subsection (3) below” the old path. It is clear from these provisions that the Order should specify a date for the creation of 

the new path. However, that date will not necessarily be the same as the date on which the old path is extinguished. The 

Order may specify the same or a different date. The section is now worded to recognise, however, that there may be 

occasions when the new path is legally created but is not yet constructed to an appropriate standard. Prior to the 

amendment to the section the only way that this could be addressed was by making the extinguishment take effect a 

specified time after the new path had been created. The section has now been amended to enable the local authority to 

provide in the Order that the old path will not be extinguished until they have certified that the new path is constructed to 

the required standard. For a limited period, therefore, there may be two paths in existence — the old path and a newly 

created path that is still not in a sufficiently good condition to be certified as fit for public use. There is now a clear 

incentive for the landowner to put the new path into a fit condition as quickly as possible.

Relationship to other provisions

Where an obstruction has been caused to a highway which would be difficult to remove the question sometimes arises as to 

whether it is an appropriate response for the local highway authority to use its powers under this section to divert the 

highway around the obstruction. On the one hand this would appear to condone the obstruction. On the other hand, so long 

as the statutory conditions are met and the replacement path is substantially as convenient, and if proper regard is had to 

the matters set out in subs.(6)(a)–(c), it is difficult to see why an authority should not be entitled to make such an order if it 

considers that this is an expedient approach to solving the problem of the obstruction. In such a case the diversion could be 

said to be interests of both the landowner and the public. In Ash-brook v East Sussex CC [2002] EWCA Civ 1701 (Admin) 

it was argued that a decision to use s.119 to address an obstruction caused by the erection of a barn across a path was 

contrary to the Council’s own policies. The Council had already begun proceedings for the removal of the obstruction 

under s.143 and the claimant had successfully brought proceedings under s.137 of the Act for unlawful obstruction. The 

court held that the Council had not properly taken into account the flouting of the law by the landowner.

In R. (Jenkins) v Welsh Ministers [2016] EWCA Civ 1422, a footpath having been created through a public path creation 

order running along the cliff-tops it was discovered that parts of the route of the path, as shown on the order map, had 

disappeared as the cliffs had been eroded. An order was, therefore, made under s.119 to divert parts of the path further 

inland. The Order was confirmed after a public inquiry but the Claimant challenged the confirmation, inter alia, on the 

grounds that the path had ceased to exist because of the erosion and that there was nothing to divert. The court considered 

authorities such as R. v Inhabitants of Greenhow [1876] 1 QBD 703 and R v (Gloucester) v SSETR [2010] 82 P. & C.R. 

15. Per Elias LJ at para.32:
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”I would accept that since the right of way attaches to land it will be lost if the land itself is destroyed. It does 

not, in my view, follow that a right of way would be lost whenever the smallest part of the route has 

disappeared as a result of erosion. In general the courts have taken a very pragmatic view to the question 

whether a right of way has been destroyed.”

 

Taking that pragmatic approach, the purpose of the s.119 order was to address the issue that the path was potentially 

dangerous along its present line.

”In my judgment, that is best achieved by recognising that in the context of section 119 the path may be said 

to remain in existence even if it could not be followed in its entirety. It is still a sensible use of language, it 

seems to me, to say the same path remains in existence even though a small part of it cannot be walked 

because it is no longer on firm ground”

 

The Court, therefore, recognised that the destruction (by erosion) of parts of a path could be addressed by the diversion of 

the path; cf. R v (Gloucester) v SSETR [2010] 82 P. & C.R. 15

Regulations

See the Public Path Orders Regulations 1993 (SI 1993/11), below. And see hereon ROW Circular 01/2008. As to the 

powers of local authorities to impose charges for dealing with requests to make orders under s.119, see the Local 

Authorities (Recovery of Costs for Public Path Orders) Regulations 1993 (SI 1993/407), below, and ROW Circular 

01/2008, below.

Cross-references

As to the procedure for making and confirming of orders, see Sch.6 Pt 1.

For authorities empowered to make orders, see general note to s. 118. This section does not apply to the Isles of Scilly: see 

s.344. For further provisions with respect to the stopping-up and diversion of highways, see Town and Country Planning 

Act 1990 ss.247 to 259; see also the General Note to s.116.

As to the power of an authority to make an order under this section for a footpath that is partly within and partly outside 

their area, see ss.129(2) and 121(1).

As to the consents necessary to the making of an order, see ss. 120(2) and 121(4).

Subs. (2). Where a highway ends and becomes another highway is essentially a question of fact. However, simply because 

a path crosses another highway does not necessarily mean that this is the point of termination of the path: R. v West Dorset 

DC Ex. p. Connaughton [2002] EWHC 794 (Admin).

Subsection (5). Compensation payable under s.28. Section 28 deals with compensation for loss consequent upon the 

making of a public path creation order, and s.121(2) applies this provision to public diversion orders.

Section 27 deals with the making of new paths and bridleways on dedication or by the coming into operation of a public 

path creation order. Under subs.(5) the highway authority may be obliged to carry out certain works.

Subsection (7). As the making of regulations, see s.324.

See hereon the Public Path Orders Regulations 1993 (SI 1993/11), below, and the Rail Crossing Extinguishment and 

Diversion Orders Regulations 1993 (SI 1993/9), below, and Department of the Environment Circular No. 1/83.
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Record of Use of Bridleways 2022 

 

 

Proposed Bridleway 

 

Month   Riders    Cyclists    Walkers and Runners     Total  

 

January  15  4  223   242 

February  44  0  184   228  

March   59  15  216   290 

April             107  20  287   414 

May    97  17  298   412 

June   113  11  318   442 

July   109  10  245   364 

 

 

NB Groups of individuals travelling together are counted as 1. 

 

 

 

Official Bridleway 

 

Month   Riders    Cyclists    Walkers and Runners        Total  

 

January  0  0   1  1 

February  0  0   0  0 

March   0  0   3  3 

April   0  0   0  0 

May   0  0   0  0 

June   0  0   1  1 

July   0  0   2  2 

 

 

NB Groups of individuals travelling together are counted as 1. 
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Will Steel 
Head of Access 
 
The British Horse Society 
 
Abbey Park, Stareton,  
Warwickshire  CV8 2XZ�
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Right now, hundreds of horses are being rescued from a life of mistreatment, cruelty, and neglect. Our 
Second Chance project rehomes horses who have suffered an unhappy past, giving them a second chance to 
rest, recover and rediscover a better life at one of our BHS Approved Centres. Our centres are home to BHS-
qualified professionals who are equipped with the understanding, patience, skills, and knowledge needed to 
assist and rehabilitate those horses in desperate need.  
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Without your help and our brilliant riding schools, these horses face an uncertain future. 
 
Donate today to help give neglected horses a second chance here. �

��

This email is confidential and intended solely for the use of the individual or individuals to whom it is 
addressed. Any views or opinions presented are solely those of the author and do not necessarily represent 
those of The British Horse Society or associated companies. If you are not the intended recipient be advised 
that you have received this email in error and that any use, dissemination, forwarding, printing or copying of 
this email is strictly prohibited. If you have received this email in error please contact the sender. The British 
Horse Society is an Appointed Representative of SEIB Insurance Brokers Ltd, who are authorised and 
regulated by the Financial Conduct Authority.�

 
 
Derek Walsh     
Partner 
 

Knights �
M� 07827 030594�
D� 01865 592429�
T� 01865 811700�
W�www.knightsplc.com�
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Knights is a trading name of Knights Professional Services Limited which is authorised and regulated by the Solicitors Regulation Authority (SRA 
ID: 620595). 
Please click here to view our email disclaimer.�

203


	Knights-146643-SOC3 - Updated pagination
	MOO1042_1 Bundle for Application (4)



